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The permanent presence of minorities in Europe raise pressing practical and philosophical challenges concerning the protection of their culture.  The scope of questions is broad: there are a wide variety of minorities, cultural expressions and state practices -- and hence a broad range of conflicts and proposed resolutions even within liberal states committed to equal respect for all citizens.  
Minorities enjoy different ranges of legal claims.  Are these differences in legal claims defensible from the point of view of justice?  Indigenous peoples and national minorities include the Basque in France, Catalan in Spain, and the Lapps in Finland, Sweden and Norway.  They enjoy or claim legal protections aimed at maintaining their own ways of life without being forced into assimilation (ILO Convention 1989; UN Draft Declaration1995).  Furthermore, these minorities often claim legal powers of self-government over their community and territory.  Minorities which entered the established European nation states, on the other hand, seldom enjoy similar protections.  These include immigrant groups and their descendants, such as minorities who arrived as temporary 'guest workers', and minority settlers of longer standing such as the Swedes in Finland.  Even though movement of labor within the EU is an express goal, migrant workers and their families have more limited legal claims, to effective access to education and cultural life (UN Convention 1990).  And immigrants to the EU, both workers and refugees, have weaker claims still.  Indeed, the growing migratory pressure to Europe from non-European countries causes concern, particularly when jobs are scarce (Westendorp Reflection Group Report 1995, sec 6, 45).  Thus political and philosophical debate surrounding immigrants to the EU has focussed on the policies of admission rather than on the terms of stay, both for immigration (Schengen agreements 1985, 1990) and asylum (Dublin Convention 1990; Barry and Goodin 1992).  In that light, refugees' interest in protecting their culture within the receiving country has received less attention.
This article seeks to bring liberal contractualism to bear on some of the philosophical issues raised by the claims regarding cultural protection by minorities in Europe.  The aim is to explore what our commitment to equal respect entails with regards to legal protection and promotion of minority cultures.  Section 1 presents some of the central philosophical and practical challenges facing such a normative theory of cultural rights.  Section 2 sketches a liberal contractualist perspective regarding the value of cultural membership within a liberal framework.  Section 3 develops some responses to the philosophical issues.
1 Central issues of the current debate on minority cultural rights
Deliberation about minorities' cultural rights raise at least four practical and philosophical issues.
A The interests in culture
Various minorities claim a variety of special legal rights, powers and immunities by appealing to members' interest in maintaining or protecting their culture.  We must determine what is at stake for minorities which can ground claims on social resources.  An important interest must be furthered, and any losses incurred for affected parties must be worth it.  Why is cultural membership of such great value?

B Scope of toleration for groups
On the face of it, it seems implausible to hold that all aspects of minority culture should be tolerated in the name of equal respect.  Groups that employ violence against others should not be allowed to maintain their own culture.  But, more to the point: may a just state legitimately regulate minorities' treatment of own members?  Some minorities claim not only powers and immunities to protect against undue outside influence ("external protections"), but also claim the right to "internal restrictions", to control minority members in ways which trump their ordinary legal rights as citizens (Kymlicka 1995, chapter 3).  Female circumcision among immigrants has perhaps received most attention.  Other important issues also arise.  Some minorities hold that certain information should be withheld from members, eg. about the workings of society and the general culture, or that members should not be taught particular civic virtues such as political tolerance and fairness (for a contractualist account of such virtues, cf. Rawls 1993, 154-158).  Some minorities claim the right to maintain private schools where children are not taught the official language of the state.  Some minorities prevent equal educational opportunities for women, or deny women equal legal rights within marriage or regarding divorce.
C The significance of choice of minority status
Individuals' actual choice might matter in two situations regarding minority rights.  Some claim that the historical background of minorities affects their claims on the surrounding society (Kymlicka 1995, Walzer 1995).  Immigrants and their children can claim less than indigenous minorities, because immigrants are said to forfeit their right to a stable cultural setting.  Indigenous minorities, on the other hand, had established a community on land later included in the current state often by unjust means.  This lack of choice strengthens the claims of indigenous minorities to remain somewhat autonomous.  Clearly we must delineate some normative implications of the choice situation and the choices made by minority members.
Individuals' opportunities for choice might also have consequences for internal restrictions.  Some allow internal restrictions if exit is an option for members (Kukathas 1995), while others dismiss the significance of exit (Green 1994).
D The case for human rights protecting minority culture
Some authors hold that minority rights regarding culture and religious practices should be institutionalized as universal human rights: "Only if collective ethnic minority rights are recognized as such, and specifically as human rights, can such communities survive in environments which are often hostile to their very existence and survival." (Stavenhagen 1996, 142-43).  There are some international conventions to this effect, including the ILO Convention on Indigenous and Tribal Peoples (1989, no. 169), and the International Convention on the Protection of the Rights of all Migrant workers and members of their families (1990, not yet in force).  The United Nations Commission on Human Rights is currently considering a Draft Declaration on the Rights of Indigenous Peoples, which includes art 8, art. 12, 13.
A theory of minority rights should shed light on claims to rights which may secure legal immunities, material means, cultural support, or legal powers of political autonomy.  We need to understand the appropriate connections between individuals' interests and sound claims to rights, including human rights. 
2 Sketch of liberal contractualist case for minority rights
All European states regard all citizens as worthy of equal concern and respect.  The political tradition of liberal contractualism provides a particular interpretation of this commitment.  The theory of political liberalism explicates this in the following way: social arrangements must be in accordance with principles which persons can reasonably propose as a basis for mutual, informed agreement (Rawls 1971a, Scanlon 1982, Beitz 1989).  The social order must in principle be justifiable at the tribunal of each person's understanding (Waldron 1987, p. 149).  This reasongiving "manifests our respect for the reasonableness of others" (Macedo 1990).  
Liberal contractualism is based on normative individualism: The ultimate grounds for all rights must be the interests of individuals.  The interests that matter for contractualist arguments are the interests of all individuals affected by the rules, i.e. by the social institutions or practices under consideration.  Of course, relevant interests may include individuals' interests in social activities, involving the cooperation of others.  
Every state contains a variety of religious views and cultural minorities, whose members hold partially incompatible views about the good life.  Disagreements about conceptions of the good increases the need for reasons, to reduce the fear of illegitimate use of state power; yet the disagreements also reduce the scope of arguments which can be offered and accepted among citizens of different views.  The use of force in establishing and maintaining social institutions among individuals with different practices and beliefs requires a justification that do not depend on adopting one particular religious framework or a particular conception of the good life (Nagel 1987).  I shall suggest that individuals' interest in culture and the changes in one's culture should count in these contractualist arguments.  
Liberal contractualism takes as its subject alternative rules and practices, and seeks to assess them by means of their impact on individuals' interests.  The interest in controlling cultural change supports claims on institutions that they secure goods and legal powers in certain ways.  But I shall suggest that contractualism cannot support Kymlicka's conclusion, that cultural membership should be equally protected for the members of some minorities, namely national groups (1995, 113).  
A Our interest in controlling cultural change
I shall argue that the interest at stake for minorities is best conceived of as an interest in controlling changes to their culture.  
Since individuals disagree about what counts for them as important impacts and interests, a suitable index of interests must itself be constructed as part of the contractualist theory.  To illustrate: different cultures and religions may hold conflicting views about the virtues to be exhibited in daily life.  In order to arrive at principles for settling conflicts about how benefits and burdens are to be distributed, good faith arguments cannot be based on such contested assumptions.  Respect for others entail that their conceptions of the good, though possibly mistaken by our own light, limit the grounds we are prepared to offer in justification for the use of state power.  For the purpose of justifying social institutions maintained by the state, contractualism requires that we find suitable descriptions and weights for the interests we are prepared to offer as premises in the arguments.  When comparing particular rules or principles, contractualist arguments must therefore appeal to their impact on recognizably important interests of individuals.  In contrast, consider Mill's argument for maintaining minority cultures: that they provide opportunities for learning from each other (Kymlicka 1995, 102).  However, the interest in critical assessment and improvement on one's existing conception of the good is not shared by all, nor can we offer good reasons to all, regardless of their world view, that such critical distance to one's own culture is of great value.
So which interests can reasonably be considered as relevant?  Surely, we must include the claims individuals based on some of their existing interests.  Given the pluralism of conceptions of the good, there will be disagreement about the absolute and relative value of a wide variety of goods under institutional control.  We are led to focus on strategic goods, necessary for a broad range of life plans:  Income and wealth, social positions, and educational opportunities.  Furthermore, social institutions also shape options and self-perceptions in ways that affect our expectations, and in turn our plans of life.  We must therefore accept, for purposes of arguments about legitimacy, that individuals have an interest in influencing the social institutions which in turn affect their conceptions of the good and life plans.  Thus, goods may be of value not only because of their role in satisfying existing desires.  Political power to regulate practices and social institutions must also be considered as an important good for purposes of justifying the allocation of goods and burdens fairly among equals within a state.
Beyond these interests in strategic goods, several authors suggest that we must acknowledge an interest in maintaining one's own culture.  If correct, this has consequences when arguing for minority rights.  Social institutions have a great impact on individuals' opportunities to develop and maintain a comprehensive world view, and on the conditions facing majority and minority cultures regarding survival and change.  Three different reasons may be discerned.  
Allan Buchanan suggests that cultural membership must be acknowledged as a constituent part of the good life for many individuals (Buchanan 1991, 54).  Many of our interests involve being and doing things together with others who share our beliefs, views, history and values.  This is surely correct.  However, more needs to be said about how this intrinsic interest in culture is to be weighed, and the kinds of goods one may reasonably claim -- after all, contractualism already recognize claims to all-purpose means enabling individuals to pursue their conceptions of the good together with others.
Will Kymlicka argues that cultural membership is valuable as a precondition: it provides the necessary structure for individuals' meaningful pursuit of their various conceptions of the good life.  "it's only through having a rich and secure cultural structure that people can become aware, in a vivid way, of the options available to them, and intelligently examine their value." (Kymlicka 1989, 165).  (Cf. Kymlicka 1995, chapter 5; Margalit and Raz 1990, 449; and see Buchanan 1991, 53-54 for a friendly expansion of this argument.  Cultural membership helps the individual identify available options.  Membership in a culture make options appear valuable by indicating a unity among options, thus making one's plan of life appear worth carrying out and providing grounds for self respect (Tomasi 1995, 584).  What claims follow from this constitutive role of culture?  On reflection, this interest in participation in a community does not ground a claim to maintaining a particular community, and not a claim to resources needed to preserve a culture indefinitely without change (cf. Buchanan 1991, 55; Tomasi 1995, 594).  The culture may change, and individuals may successfully shift cultural affiliations, without endangering their ability to regard their lives as meaningful and structured.  So the character of a culture may change, without threatening extinction neither of the culture nor of the meaning of individuals' life plans (Kymlicka 1989, 167).  On Kymlicka's view, the constitutive interest in culture allows drastic changes in culture brought about by government or others, as long as the individuals face "no danger to their ability to examine the options that their cultural structure had made meaningful to them" (Kymlicka 1989, 167).  
While liberal contractualism accepts Kymlicka's conclusions, the premise is incompatible with respecting individuals of non-liberal persuasion.  Kymlicka explicitly grounds the constitutive value of culture on a liberal ideal of the autonomous individual, in effect providing 'another sectarian doctrine (Rawls 1987, 6, 24, cited in Kymlicka 1995, 164).  Liberal contractualism attempts to express the interest in culture without relying so heavily on the interest in choice.  I suspect that one might fruitfully reinterpret Kymlicka's argument, avoiding the "comprehensive liberal" premise (for a promising model, cf. Macedo 1995).  However, in the following I pursue a different strategy.
I shall propose a third reason why cultural membership is of value, which lends support to minorities' claims to control changes to their culture.  Intuitively, changes in culture pose a challenge to coherence and continuity.  With changes in values, norms, institutions, history and language, new options for life choices appear, while others disappear.  Among the interests individuals have is the ability to forecast correctly about their own future, including likely options, attainments and needs.  The structuring role of culture in identifying paths and options -- the fodder of our expectations -- is of no value if these signals are a sham.  Thus, cultural changes should not be too abrupt, since members of a culture have an interest in revising their plans as options and consequences change.  This interest is not based on a voluntaristic conception of the person, holding that the individual values the ability to continually change her plans and values independently of others.  Rather, the claim is only that insofar as the expectations formed on the basis of one's culture are prone to influence by social institutions, our interest in forming correct expectations supports claims to be able to regulate the speed and direction of change, and to be informed and/or participate, directly or indirectly, in the changes and adaptation of ones' culture in ways that reduce the risk of false expectations.  
This role of cultural membership grounds claims based on the interest of members to have resources for governing change of the culture.  A large problem of members of traditional ethnic national groups, as well as other minorities, is their need to develop their culture to cope with and exploit new options and modes of life.  Members of the majority culture often have the power to cause drastic changes in both majority and minority ways of life.  Given the threats of alternative allocations of such control, it seems plausible for minorities to insist that they should have the means to control the development of their culture.  This interest thus supports claims to allocate the power of maintaining and developing one's culture within the community, rather than with agents of the state at large.
Note that this interpretation of the interest in controlling cultural change does not ground claims to maintaining a variety of cultures.  However, it has implications for the speed and the authority to change a culture, somewhat similar to Kymlicka's view.  Note that unlike other liberal views liberal contractualism does not assume the value of individual liberties.  Rather, we must offer arguments in favor of certain spheres of individual liberty -- in favor of institutions which secure freedom from intervention, or freedom to attain a variety of outcomes within any particular sphere.  Such institutions must be justified as preferable over alternative institutional arrangements.  Minority rights are legitimate within liberal contractualism only insofar as the allocation of such legal powers are needed to prevent great sacrifice or promote important interests for some individuals.  Such interests, as I have sketched, might include the ability to pursue meaningful lives, to form and change life plans, and maintain control over changing expectations.  Thus the interest in controlling changes in one's culture does not rest on an assumption of the value of autonomous choice.  
B Claims to equal shares
Some liberal theories take for granted that equal respect for all entails equal shares -- be it of goods, opportunities or resources (Cohen 1989; Dworkin 1981a, b, 1987; Sen 1980).  Liberal contractualism of the sort we explore here, does not make this assumption.  Rather, claims to equal shares of goods, outputs or functionings must be defended on the basis of the beneficial impact of such a distribution on relevant interests.  Moreover, the measurement requirements entailed by claims to equality are hard to satisfy.  Thus claims to equal shares can only seldom be justified. 

Thus, even though we may accept that individuals have a strong interest  in controlling cultural change, this interest may not generate claims to equality in any space, eg. of opportunities for minority cultures.  Indeed, the interest in maintaining correct expectations would seem sufficiently satisfied by securing threshold levels of control.  I submit that claims to equal control over one's culture cannot be sustained by contractualist argument, for two reasons.  It is conceptually and practically impossible to obtain the kind of cardinal measure required to determine "equal" control.  So alternative opportunity sets cannot be ranked.  Moreover, equal control seems to be beyond what parties may reasonably claim.  In slight contrast, Kymlicka's account assumes without argument that inequality regarding "circumstances" i.e. "context of choice" is unacceptable.  Minority rights are justified as compensations for this inequality (Kymlicka 1995, 4, 113).
I submit that the difficulties in measuring the control of cultural change is what makes it, and hence cultural membership, unsuitable for inclusion as a "social primary good", pace Kymlicka.  
3 Main issues considered
We have provided a liberal contractualist interpretation of the interest in controlling cultural change which must be protected for all within a just state.  This section considers the remaining three issues identified above: the scope of toleration, the significance of choice, and the general argument schema required if minority rights should be recognized as human rights.
A Limits to minority control over members
Should minorities have powers of internal restrictions?  That is, may minority authorities control members in ways which violate the claims citizens ordinarily enjoy?  We must consider the reasons offered on either side regarding the employment of state power to prohibit certain practices internal to a minority culture.
The standard contractualist argument is that such prohibitions serve to protect and promote important interests of some citizens, without bringing equally large burdens on any others.  The interests at stake can be physical integrity, as in the case of female circumcision; or the ability of future citizens to function as a full member of society, on fair terms in the case of requiring all children to learn civic virtues and the official language.   Individuals' interests are clearly at risk by the actions and policies of minority cultures, as much as by other actors in civil society.  A state claiming sovereignty over all such actors within a territory cannot permit any agent to be in principle beyond the scope of legislation.  Rather, such arguments must be made on a case by case basis.  The contractualist case for maintaining cultures does not entail that individuals have a right to maintain their culture unchanged, so in cases of conflict with individuals' rights, liberal contractualism insists that these internal restrictions are unsustainable.  However, we must consider the arguments presented for allowing minorities to impose internal restrictions.
Consider the claim to exempt children from learning about civil virtues or about their rights in society at large.  Members of the minority culture may hold that such information will cause their traditional way of life to die, or they may view liberal institutions or civic virtues as morally illegitimate.  Information and inculcation should be withheld.  
In response, we first note that some such claims about the threats to cultures are empirically false: it is an open question whether the culture is dependent for its survival on maintaining ignorance about the outside world.  Furthermore, we note that the conflicts with cultures may be more limited that appear at first glance, both regarding the kind of information needed, and the restrictions required.  Liberal contractualism claims to be distinct from the comprehensive liberalism of Mill.  Liberal contractualism does not rely on a comprehensive liberal view of life centered on autonomy or individuality.  Rational deliberation is not regarded as the correct way for an individual to decide how to live one's life.  Rather, this view only holds that a wide variety of world views must endorse political toleration, justified on grounds that can command assent even among conceptions of the good which differ on many substantive points.  Comprehensive conceptions may hold that others are mistaken, and regret that there is pluralism of conceptions of the good within a society.  Contractualism does not regard multi-national state as a good because it is needed to provide cultural pluralism, liberty or vitality (pace Acton 1907, cf. Miller 1993, 10).
The concern for individual's ability to change life plans does not stem from an assumption that this is a central interest of all individuals, but rather from the contractualist perspective on justification.  Liberal contractualism assumes that the interest in changing life plan is fundamental only in the following sense:  We must recognize and regard as important that interest some have in changing religious views or cultural membership without government intervention.  In conflicts, this interest must count for more than the interest others may have in using state power to enforce their world view.  However, this is not to hold that all must have such an interest in "standing back" (cf. Kymlicka p. 82).  Similarly with other freedoms: freedom of the press and freedom of speech serve to secure individuals' options and ability to decide among political candidates based on good information.   These protections need not rely on a view that the autonomy of individuals is of intrinsic worth.  Rather, they can be defended because other modes of distributing discretionary political power present avoidable risks to individuals' basic needs.
All citizens must know about basic preconditions of citizenship and the workings of social institutions, eg. that loss of faith is not a legal crime.  But liberal contractualism insists on a distinction between the 'political' sphere and the domains of civil society, leaving ample room for religious views and cultural aspects which differ on other matters.  Furthermore, contractualism subscribes to the view that the required shared content to be taught in school must be very specific: 
As a matter of fact the greatest psychological and political need for clarity about a common framework and national symbols comes from the minorities.  For clarity about what makes us willingly bound into a single country relieves the pressure on minorities, especially new minorities whose presence within the country is not fully accepted, to have to conform in all areas of social life, or in arbitrarily chosen areas, in order to rebut the charge of disloyalty.   It is the absence of comprehensively respected national symbols in Britain, comparable to the constitution and the flag in America, that allows politicians unsympathetic to minorities to demand that they demonstrate loyalty by doing x or y or z
           (Modood 1994, cited by Miller 1993, 11)

So the law may well ban teaching evolution in a way which denies all roles for a god in creation (cf. Macedo 1995, 477).
Other arguments have been offered in favor of allowing unrestricted minority authority over own members.  Some hold that as long as members have the possibility of exit, little more is required or permissible (Kukathas 1995).  However, contractualism of the variety we lay out is not libertarian.  We insist that individuals have other important interests than ensuring formal opportunities for the exercise of choice, maintaining physical integrity being one of them.  Moreover, exit from minority membership is often not a viable option, since exit may entail social death (Green 1994). 
The final objection to be considered questions whether the liberal contractualist framework is appropriate.  Many existing cultures and world views refuse to draw a distinction between the 'political' sphere and those arenas in which one's comprehensive views finds full expression.  Kymlicka raises this point: Why would members of a religious community accept a political conception of the person which assumes that they have the ability to stand back and assess their ends (Kymlicka 1995, 160)?  Surely, some minorities will still reject such contractualist arguments.  And given that they will not accept, why should it matter to them whether their view is overruled by appeal to a comprehensive liberal view, or to liberal contractualism?  How does liberal contractualism respond to such conflicts where the minority does not accept the liberal contractualist arguments?  The liberal contractualist response is, of course, that the difference between force justified by appeal to comprehensive liberalism and force applied by appeal to contractualism is that only the latter is legitimate in a state marked by conflicting conceptions of the good.  However, the central point for our purposes is whether a minority's actual rejection of contractualism should matter for the issue at hand: to determine the legitimate limits on minority autonomy towards members.  Contractualism is prepared to hold that the actual rejection by some parties do not affect whether the justification holds.  Instead, we follow Nagel's account of political legitimacy: 
attempts to discover a way of justifying coercively imposed political and social institutions to the people who have to live under them ... 'Justification' here does not mean 'persuasion.'  It is a normative concept: arguments that justify may fail to persuade, if addressed to an unreasonable audience; and arguments that persuade may fail to justify.  Nevertheless, justifications hope to persuade the reasonable, so these attempts have a practical point: political stability is helped by wide agreement to the principles underlying a political order." (Nagel 1987, 218)
Others hold otherwise.  Thus Habermas claims that
legitimacy, the belief in legitimacy, and the willingness to comply with a legitimate order have something to do with motivation through 'good reasons.'  But whether reasons are 'good reasons' can be ascertained only in the performative attitude of a participant in argumentation, and not through the neutral observation of what this or that participant in a discourse holds to be good reasons." (Habermas 1979, 200; cited by Williams 1994; cf. Habermas 1992.
Some hold that only those constraints on minority practices which are actually accepted by minorities are morally binding: "if members of disadvantaged groups are not persuaded by the arguments of the majority, then the majority's conception of justice should not be regarded as authoritative for them, and vice versa." (Williams 1994, 56).  Of course, a central challenge to this view, and particularly to some communitarian versions of it, is to determine which minority members who has the moral authority to bind all members (Cohen 1986, Gutmann 1985).  A further, central issue is what we should mean by "authoritative".  It seems plausible to hold that actual dialogue is essential to discover both injustice and feasible, stable modes of resolution.  Contractualism agrees that "we should devote theoretical and practical energy towards restructuring our political and judicial institutions so as to reduce the likelihood of such exclusion."  (Williams 1994, 57).  But this is not to say that actual agreement is required for institutions to be morally binding, neither for minorities nor for any other citizen. It seems implausible to hold that actual willingness to comply with the rules of an institution is either a sufficient or a necessary condition either for holding or for judging the rule or command to be just, by contractualist or other standards.  Actual compliance can be due to force, ignorance or complacency; lack of compliance can be due to ignorance, or unjustifiable egoism coupled with bargaining power.  
We conclude, then, that minorities may not appeal to the value of maintaining culture in order to claim powers of internal restriction if important interests of individuals are threatened.  No important interest of individuals is at stake in maintaining a culture unchanged.
This criticism brings us to another central point in the contractualist account of minority rights: the significance of choice.
B Significance of choice
Thus far, three issues urge us to reflect on the moral significance of individual's choice.  Voluntary migration seems to give rise to lesser claims than involuntary minority status.  The voluntary membership in minority cultures may render 'internal' discriminatory practices permissible from the point of view of justice.  Thirdly, the contractualist tradition might be wedded to a conception of the person as an autonomous chooser, stressing consent as a precondition for all obligations and duties.  I shall deny this, and conclude that differences in claims are only partially due to a different extent of choice for minority groups.  Secondly, the exit option from minority cultures is often so unattractive that members cannot be said to acquiesce in a morally binding way.
When are we morally required to subject ourselves to social institutions, to the system of law, or the practices that enmesh us?  At first glance one might think that contractualism holds that consent must be the source of all such moral requirements.  In day-to-day life, we only acquire moral or legal obligations through free and informed consent.  We offer a moral and legal defense for the exercise of power over others by referring to some kind of consent -- if not an actual consent, then tacit or even hypothetical.  However, there are other ways to legitimize the exercise of power.
Contractualist arguments often appeal to hypothetical consent.  It may therefore be useful to consider which role a hypothetical consent plays for expressing moral requirements of the legitimate use of power.
Social institutions are regarded as just only if they can be understood as the result of a social contract from a base line defined as a 'state of nature' between 'equal' and 'free' individuals.  Our moral obligation to obey the law of the land is justified partly by the claim that the social order could have been the subject of consent among all affected parties.  But this is not to say that such hypothetical consent creates the moral obligation or duty, similar to the role of free and adequately informed consent binds in everyday life.  For instance, we do not have, and have never had, a real freedom with regards to the social institutions and the law.  We cannot choose to reject them.  Voting cannot be regarded as expressing a morally binding tacit consent, because abstention can not be understood as withholding one's consent.  We demand that the voting minorities remain loyal to decisions that run counter to their vote.
So appeals to presumed consent when arguing about just institutions cannot assume that citizens freely decide all moral duties.  The idea of possible consent in the contractualist tradition is instead an expression of one important condition for the just distribution of power in a society.  The requirement of equal respect entails that all individuals must be served by the social institutions.  The individual's interests must be sufficiently satisfied by the social institutions as a whole.  Talking about a hypothetical consent helps bring out the implications of this condition.
The requirement of equal respect is expressed and secured in part by a general principle of nonmalfeasance.  We must be protected against physical harm against our will.  The requirement of equal respect also entail that individual must be secured against abuse of power and indoctrination: against inappropriate kinds of control of our religious beliefs, the formation of our conception of the good, and our choice of action.  The rules of society should therefore not be designed to further one conception of the good to the detriment of other conceptions.  To the contrary, education and legal protections should seek to bolster and provide institutional transparency, citizens' control and personal sovereignty on certain important arenas.  In particular, this is true concerning our ability to adjust our expectations, our ability to exploit and realize the possibilities we have, and our ability to give our lives meaning -- a plan of life. 
Thus, each law in society does not have to rely on actual consent to be morally legitimate, as long as our interests are secured sufficiently. To ask if one could have or would have consented to particular arrangements only serves as an important check on whether the procedures satisfy this requirement of equal respect.  I submit that we can interpret John Rawls' version of contractualism in this way (Rawls 1971).  In some situations the requirement of equal respect suggests that the decision procedure should rely on the use of actual consent in order to secure our interests.  We must consider why this is reasonable.
The use of free and adequately informed consent in a procedure gives us the ability to decide, and thus gives us power to achieve certain outcomes.  When a competent person consents to something, the act of consent often contributes to holding the person legally or morally responsible for a result (Dworkin 1982, Scanlon 1987).  Arguments must be offered about when and how this allocation of powers is in the individual's interest, as compared to the alternatives.  I suggest that consent procedures are morally appropriate, and hence allocate responsibility properly, when the use of consent procedures gives individuals increased power to promote what they value.  The following conditions should hold:
- it is primarily the person's self-oriented interests which are seriously affected -- as opposed to decisions which also affect other parties;
- there must be at least one alternative above a minimum moral threshold -- otherwise the situation raises important issues of coercion and exploitation.
- the decision makers are well suited for assessing the alternatives in light of their own interests: where they have sufficient information about the consequences, and when they are able to reflect about the choice.

We turn now to consider whether appeal to choice and consent are morally relevant with regards to the claims of minority groups and their members.
Many people will agree that indigenous peoples, refugees, and migrant workers should enjoy different legal claims to the protection and support of their culture (Cf. ILO: Convention on indigenous and tribal peoples 1989; Council of Europe: Convention on Minority Languages 1992; UN Convention on the protection of migrant workers 1990). 
Indigenous peoples claim rights which secure their prospects for maintaining their culture, while other groups only entertain claims to non-intervention by the state with regard to the minority's efforts at maintaining their culture.  Are such differences legitimate, and if so, is it because of differences regarding choice facing the first generations of these groups?  Even so, it seems that the situation of minority children of all groups are relevantly equal.  So how can the choices -- or lack of choice -- of prior generations affect the claims of current and future generations?
At one point indigenous minorities enjoyed control over territory and resources, maintaining political and social structures in the area.  Other groups who also wanted to live there arrived later.   Assuming that the bargaining positions of the indigenous group and the new-comers were morally legitimate, it seems clear that the indigenous peoples' established control over the land should affect the terms of any fair agreement.  A fair agreement from the position of de facto social control over the territory, would surely provide the indigenous population with more than the claim laid out above -- the ability to control changes in their own culture.  In a negotiation among free equals, there would be no reason for the indigenous minorities to renege control over resources and political autonomy, receiving nothing in return.  Such an outcome can hardly be recognized as legitimate and binding on the parties.  Instead, it suffers from the same flaws as the institution of slavery:
To say that a man gives himself gratuitously is to say something absurd and inconceivable.  Such an act is illegitimate and null, if only because he who does so is not in his right mind.  To say the same thing about an entire people is to suppose a people of madmen.  Madness does not make right.
  Even if everyone could alienate himself, he could not alienate his children.  Their freedom belongs to them; no one but themselves has a right to dispose of it."  (Rousseau 1762, 49)
History shows that indigenous representatives seldom had the information and freedom enabling them to affiliate with settlers on fair terms.  Moreover, in general the agreements were dishonorably violated by the majority.  On the basis of previous control over territory and past injustice, indigenous minorities may claim a broad range of minority rights.  They rightly ask of states: "by what right would you continue to deny us what is ours?"  (International Indian Treaty Council 1995).  
Claims to territory today based on past injustice raise many difficult problems of compensation and damages to third parties (Waldron 1992).  Nevertheless, past control over territory suggests that the present rights of indigenous minorities should include not only control over the integration of their culture into the mainstream, but also powers to ensure the maintenance of their culture and indigenous decision-making institutions (cf. UN Draft Declaration on the Rights of Indigenous Peoples, art. 19).
Note, however, that role of formal choice by the indigenous group is not relevant to the extent and standing of these claims.  To be sure, the minority could have agreed to integrate or assimilate their culture into the dominant culture, and such agreements would have reduced the claims by subsequent generations.  However, to the contrary, representatives of indigenous minorities have usually insisted on maintaining their culture.  Moreover, even if such agreements were made, we should suspect that the representatives did not enjoy conditions which allowed informed and voluntary -- and hence binding -- choice.  
Migrant workers and other recent immigrants, on the other hand, are often said to enter an existing state voluntarily.  They must therefore accept the host state and its culture on its terms, and can claim no protection for their original culture, nor safeguards regarding the speed and direction of change and integration of their culture.  Their choice might be taken to extinguish claims based on the interest in controlling cultural change.  However, I submit that these minorities have legitimate claims.  They can claim special protection from discrimination based on the principle of nonmalfeasance.  Moreover, their interest in controlling changes in their culture should not be dismissed by appeal to their choice, for three reasons.  Firstly, many recent immigrants have not been in a situation appropriately described as informed and free -- the plight of political refugees is most obvious.  Similarly, many migrant workers have been forced to move for reasons of economic necessity.  Their alternatives to migration are so unacceptable that their decision cannot justify a reduction in the obligations of a host state.  Secondly, even the existence of real choice -- as one might hope for in a European labor market -- does not remove all contractualist conditions on terms which a host state may offer immigrants.  So claims based on cultural membership may still have to be met.  
Thirdly, the argument from choice can not reduce the claims of children of immigrant minorities.  The interest which children have in controlling the changes in culture can not be discounted because of choices made by their parents.  This point gains further support insofar as the children become citizens of the host state.  They can claim power to control cultural change as equal future citizens.  What, then, are the claims of children of immigrants regarding culture?  On the one hand, research indicates that children are better able to establish and maintain a mixture of cultures.  The assimilation of minor children may be involuntary, yet not harm them (Nickel 1994).  On the other hand, complete assimilation into a majority culture violates the interests of their parents, and hence serves to damage the children since they are unable to learn about cultural structures and form stable expectations.  So whatever we may conclude about the existence of choice for recent immigrants, their children have claims based on their interest in cultural membership discussed above.
What can be said about powers of minorities over their members?  The significance of choice within liberal contractualism suggests that we should be very skeptical about allowing minorities to exercise control over members in ways which violate members' ordinary rights.  A justification of such practices by appeal to consent, tacit or otherwise, by members is dubious.  The impact of membership on members often serves to diminish their ability to deliberate about options, and the costs of exit are often so high as to make that option unavailable in practice.  Thus a formal exit option is insufficient to justify internal restrictions (with Green 1994, pace Kukathas 1995).
C Arguing for cultural rights of minorities 
The last substantive conclusions concern the liberal contractualist case for specific human rights .
Let us provisionally use the concept 'human rights' to include certain legal norms within the UN and regional organizations.  Such internationally recognized human rights have several generally accepted characteristics (van Boven 1982; Follesdal 1995, Lindholm 1990; Schachter 1981, 1982):
a) Human rights are regarded as universal in the world of states as we know it: all individuals have such rights.
b) Human rights entail obligations for states and the system of states, with domestic governments as the primary locus of responsibilities.
c) Human rights are high-ranking, legally as well as morally, in the sense that they serve a critical role with respect to domestic legislation and court practice.  
I suggest that we regard human rights as conditions on the legitimate allocation and exercise of sovereignty within and across borders.
The general justification for such human rights is that they prevent many of the threats to individuals' vital interests -- their basic needs -- which a government poses towards its citizens.   Human rights are requirements put on institutional arrangements.  These requirements ensure that the institutions safeguard the individual, and hold the government accountable, domestically and internationally, in order that it maintains such arrangements (Scanlon 1978, 1979; Shue 1980).  Such a justification and specification of each human right requires detailed arguments about individuals' interests, arguments about the likely harms to the adequate satisfaction of those interests, and arguments showing that there are efficacious institutional protections which do not engender equally grave risks for other individuals.  It falls beyond contractualism as a theory of political philosophy to generate a complete set of such rights.
Some comments are in order, regarding issues raised above.  
I have suggested that we may insist on the value of cultural membership, and in particular that individuals have an interest in controlling cultural change.  However, this interest does not support claims that institutions must ensure equal contexts of choice for all citizens.  Equal capabilities or opportunities of this kind are beyond what justice requires, partly due to problems of measurability.  However, the interest in controlling cultural change may in principle ground rights of several kinds.  
- rights may be needed to provide a threshold of legal protections enabling minorities to explore, share and convey their culture to each other.   Examples may include parents' right to teach their children about their culture, their language and their religion.
- rights may be needed to protect a culture from undue outside forces with regards to change and development.  Such rights may prohibit government interference in internal minority affairs except to protect individuals' human rights.  In other circumstances, minority representation on political bodies may be appropriate, particularly because the conflicts can arise in  unpredictable ways.
- Transparency regarding the use of government discretion is often important.  Minorities' interests may support a requirement that governments develop a public policy regarding treatment of minorities, or that the government funds impact statements to discover harmful effects on minorities' culture.  Thus one might argue that states should have international reporting obligations concerning the institutions that regulate minority cultures.  Such obligations provide domestic minorities with leverage against governmental abuses.  International audiences and public expressions of commitments reduce the risks that a government will abuse its domestic authority.  Reporting also provides states of good will with a forum for receiving constructive suggestions about institutional design.  

Even though such rights may be required, the case has not been made that these rights protecting minority cultures should be regarded as human rights.  The reason for this hesitation is not the multiple mistaken one that only individual rights are human rights, while minority rights are group rights.  
Liberal contractualism as presented is in principle prepared to grant a variety of "collective rights" to groups and collectives, even though the only interests that justify such rights are interests of individuals.  Two kinds of 'collective' or 'group' rights may be mentioned.  Individuals may have sound claims to rights to act jointly, based on their interest in acting together with others.  Hence they may legitimately insist on rights to religious practice, rights of association and so forth.  Furthermore, minorities may sometimes claim collective rights which award legal powers, claim rights, immunities or privileges to a collection of individuals.  Such an allocation of rights may well provide the best sort of guarantee for important interests for minorities -- such as the interest in controlling cultural change (Green 1994, Schachter 1982, Sohn 1982).  There may well be a need for rights regarding the protection of minorities, but such a right must be supported by the complex kinds of arguments indicated above. 
The reason why we should be wary about regarding minority cultural rights as human rights is rather that the kinds of institutional safeguards will differ drastically among sovereign states.  Even within Europe this is the case.  Consider the situation in the Netherlands, where there are minority cultures, but no easily identifiable majority.  Minorities do not face the risk of being assimilated into one dominant culture.  Minorities may still face risks under the Dutch consociational mode of government, but the risks may be quite different from the risks faced in states with more monocultural populations (Lijphart 1995).  The appropriate minority rights may therefore be different in different states.  

Conclusion
This paper has argued that the contractualist commitment to equal respect for all citizens recognizes and supports individuals' interest in cultural membership.  Our interest in controlling cultural change can ground claims on the social institutions of a just state.  The presentation has but sketched a general framework for further research on the content of minorities' claims to cultural rights.  Nevertheless, I have sought to show that this liberal contractualist account of minority rights does not entail unbounded toleration for all cultures, nor is it committed to the intrinsic value of individual autonomy and choice.  It may thus serve a fruitful role within pluralistic states and within the EU, when we seek to determine how social institutions should express and secure equal respect to all citizens.
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