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The Standing of Illiberal States
Stability and Toleration in John Rawls'  "Law of Peoples"

ABSTRACT
John Rawls' "Law of Peoples" (1993) extends the theory of Justice as Fairness to the relations between states. A satisfactory extension must alleviate worries about stability of the world order, as well as delimit the scope of toleration towards non-liberal states. These concerns are important, but the account of liberal toleration presented in '"Law of Peoples" fails to offer a satisfactory response. Moreover, it is incompatible with the normative individualism underpinning Rawls' approach regarding domestic justice. The Law of Peoples awards moral standing to some political communities, "hierarchical societies", which deny basic liberties and justify institutions by appeal to one comprehensive conception of the good. A more satisfactory alternative theory of justice for international relations justifies more extensive universal asprations and distributive implications. It is argued that this alternative theory of global justice is not unduly liberal, and does not threaten the stability of a just world order.

A theory of distributive justice for the 21st century cannot take state borders for granted.  We must also assess the regimes regulating international relations, and indeed the future of the state system itself.  John Rawls recently presented his contribution to these topics, in the article "The Law of Peoples" (1993b, "LP").  In this extension of the theory of Justice as Fairness (1971, 1993a), Rawls succintly identifies the intertwined challenges of instability and limited toleration. LP seeks to defend and delineate liberal toleration towards other societies, arguing that a narrow set of human rights is an appropriate condition of legitimacy also for non-liberal states.  Unfortunately, Rawls' response is unsatisfying, and is inconsistent to boot.
	The grounds and limits to toleration within domestic liberal states is central both in A Theory of Justice (1971)Rawls, John1971A theory of justice2950, and in Political Liberalism  (1993a).Rawls, John1993Political liberalism3924  Toleration of other views within a society need not be a second-best solution by each comprehensive doctrine, a modus vivendi among factions who cannot yet dominate each other.  Rather, Rawls offers internal reasons within a wide range of conceptions of the good in support of tolerant principles of justice.  The theory of Justice itself thus serves to alleviate assurance problems by removing distrust among citizens.  All can endorse what they regard as just social institutions, knowing that all will have reason to accept the institutions not merely as a temporary and unfortunate intermezzo, but as consistent with, and as an expression of, their shared view of individuals as free and equal citizens involved in cooperative ventures in society on an equal footing.
	The theory of the Law of Peoples addresses in international relations (LP 43).  Liberal states should respect the sovereignty of certain non-liberal "hierarchical societies", not only as a modus vivendi, but as consistent with liberalism itself. Thus hierarchical societies would have nothing to fear from liberal states as long as they satisfy the Law of Peoples.  They are safe from military intervention aimed at securing energy supplies or free markets.  Indeed, they may violate fundamental human rights of international treaties with impunity: intervention may not even aim at establishing liberal political structures, political rights or freedom of expression.
	While the Law of Peoples prohibits torture, it overlooks political rights and other fundamental human rights.  LP therefore appears inconsistent: Why are political rights a condition of legitimacy only for liberal states?  And Rawls' insistence on any such rights at all, including "Western" rights against torture,  appear intolerant of other views about the relation between government and individuals.  Why permit humanitarian intervention into other states to stop torture, rendering the world order unstable?
	A political theory of distributive justice cannot plausibly be restricted to relations among citizens.  Its scope must be extended, and may hopefully provide a shared basis of reasoned agreement, suitable for obtaining and maintaining a stable international world order. While the concerns about intervention and toleration are important, LP is not the best response. The argument for liberal toleration presented there is incompatible with Rawls' approach regarding domestic justice.  The Law of Peoples awards moral standing to some political communities, "hierarchical societies", which deny basic liberties and justify institutions by appeal to one comprehensive conception of the good.  The Law of Peoples is therefore inconsistent with the Normative Individualism underlying Rawls' domestic theory of justice.  That is the topic of section 1.  Section 2 argues that LP is internally flawed.  Normative Individualism seems to be at work in the background, contrary to Rawls' expressed intention.  Section 3 provides an alternative theory of justice for international relations, with more extensive universal aspirations and implications.  A complete theory of global justice imposes strong distributive conditions on trade regimes.  The list of human rights to be internationally respected should include political rights, freedom of speech, and duties of aid and development assistance.  The principles of human rights thus do more than delineating conditions of international intervention.  The issues of toleration and instability are treated in Section 4: this modified theory of global justice is not unduly liberal, and does not threaten a just world order.

1  Who are Moral Claimants:  Individuals or Communities?
How domestic institutional practices should be arranged is a subject of paramount importance, since these institutional background conditions serve both to shape our life plans, and affect our ability to fulfill them.  Rawls addresses this question by exploring a particular contractualist view of the equal moral standing of all individuals, which we may call Normative Individualism.  The preferred principles of legitimacy are those which would be ranked highest by all affected parties committed to interact on a equal footing, regardless of world view, social standing or natural endowments.  Hence the argument can be modeled by an 'Original Position', where affected parties are ignorant of those facts required for inappropriate arguments.
	Rawls defends the Law of Peoples by appeal to arguments in a modified 'Original Position' which includes representatives of liberal states, as well as representatives of "hierarchical societies".  LP thus seeks to show that a Law of Peoples insisting on human rights is not intolerant.  But this conclusion is reached at a significant cost, as it shifts to a normative of political communitarianism, when Rawls seeks to show that representatives of a wide range of states would consent. The institutions of the hierarchical societies give priority to the interests 'of the community' -- that is, of some of its members -- in promoting or maintaining their particular way of life. Some individuals lack political rights, or their freedom of religion is curtailed as a result.  Hence these social institutions do not express equal concern for all citizens, contrary to the Original Position (Rawls 1988, 269; 1993a, 146n)Rawls, John1988The priority of right and ideas of3179Rawls, John1993Political liberalism3924.  These societies are political communities, illegitimate by principles of domestic justice based on Normative Individualism.  Some individuals are deprived of fundamental protections of their interests in political control or religion, for the sake of similar interests of others (Rawls 1988, 269; 1993a, 146n).
	Bear in mind why the assent of hierarchical societies is important in LP. Rawls' shift to Normative communitarianism is part of a response to the worry of instability.  However, this concern seems misplaced.  To bring this out, consider Ackerman's observation: Rawls assumes that a world order of somewhat sovereign states can be legitimate (1994, 378.  Normative Individualism would deny that this issue is beyond normative reflection.  So why is LP silent? Rawls' explanation appears to be that "Historically speaking, all principles and standards proposed for the law of peoples must, to be feasible, prove acceptable to the considered and reflective public opinion of peoples and their governments" (LP 50).  While this constraint of  "current acceptability" can be interpreted in two different ways, as Political Relevance or Actual Endorsement, neither stands up to scrutiny.
	Political Relevance.  To question the legitimacy of a system of states might be regarded as politically idle, because the states system itself is not on any political agenda.  However, this objection should not be decisive for normative theory: it is important to determine whether any system of sovereign states is inconsistent with justice.  An important task of normative theory is precisely to identify items for political agendas.  Moreover, this question is not moot: the content and significance of sovereignty and statehood are changing and subject to public debate in the European Union, in formerly Eastern Europe, in Canada, and elsewhere.  The changes generate a need for reflection about criteria for membership in the society of states, and to evaluate  alternative modes of allocating formal powers from the point of view of justice.
	Actual endorsement.  Alternatively, Rawls might hold that governments and people must now be prepared to endorse the principles of justice for international relations.  But surely, the current judgments of all parties cannot be the touchstone for a normative, critical theory of justice.  The critical intention is evident in LP, in the stance towards international law which recognizes a right to war (LP 49).  	To be sure, actual endorsement is important for  the ethics of transition from injustice, and for the ethics of living with injustice.  However, LP addresses ideal theory: how the world should be ordered under conditions of general compliance with stable and just regimes.
	Acceptability by states is relevant for ideal theory, but only as a stability requirement.  In a system of states, the Law of Peoples must be part of an overlapping consensus for a broad range of individuals and governments.  Thus we are assured of compliance by others, and hence long-term stability.  Rawls' fear of appearing intolerant towards existing illiberal societies may be due to a misplaced concern for current acceptance within non-ideal theory, rather than the quite appropriate requirement of acceptability among legitimate governments to ensure stability.  The latter requires overlapping consensus among a range of states, though not among all.  We must know more about which conceptions of the good, and which states, should be expected to accept the theory.  A theory of global justice must show which states and conceptions have moral standing, as 'well-ordered' societies within a just system of states.  LP does not offer such arguments, because it focuses on the different question of whether the theory is intolerant towards illiberal states of today.  However, when LP distinguishes between states whose consent is required, and states beyond the pale, the dividing line is based on Normative Individualism.  

2  The Argument for the Law of Peoples
The argument for the Law of PeoplesLP defends Justice as Fairness against the charge of undue liberalism  by counter example.  The international extension of Justice as Fairness is tolerant within appropriate limits, since LP acknowledges hierarchical societies as well-ordered and protected from intervention, thereby showing that the account is not inappropriately based on liberal views.  However, I shall suggest that neither liberal nor hierarchical societies would have reason to accept this argument. LP thus fails its goal.  	Rawls' argument proceeds in three steps, all of which fail.  
a) Well-ordered societies, societies in good standing, are defined by three conditions which do not simply restate liberalism.
b) Hierarchical societies are non-liberal yet well-ordered states which recognize the Law of Peoples.  Hence, the theory does not rely inappropriately on liberal principles.
c) The "universal" aspiration of liberalism is limited to the Law of Peoples: These principles exhaust the standards which must be satisfied everywhere.

a "Well-ordered societies": societies in good standing
Rawls proposes three conditions as the limits of toleration, "the bedrock beyond which we cannot go." (LP 79).  Well-orderedsocieties societies in good standingA well-ordered society must satisfy three conditions: 1) It must be peaceful. 2) Its system of law must be guided by a  "common good" conception of justice:  "a conception that takes impartially into account what it sees not unreasonably as the fundamental interests of all members of society.  It is not the case that the interests of some are arbitrarily privileged, while the interests of others go for naught." (LP 61) By doing so, it "meet the essentials of legitimacy in the eyes of its own people" (LP 79).  3) It respects certain human rights: "to means of subsistence and security (the right to life), to liberty (freedom from slavery, serfdom, and forced occupations) and (personal) property, as well as to formal equality. " (LP 62)  However, a well-ordered state need not respect all human rights as we know them from international human rights documents.  Citizens may lack freedom of speech, and gender discrimination may occur.  Moreover, mechanisms for political participation may be absent.

 Whence criteria of well-ordered-ness?
But why accept this particular definition of well-ordered societies?  Firstly, Normative Individualism would presumably be more demanding.  Why not require political liberties and a fair share of economic and social benefits?  Secondly, on the other hand, if current endorsement of all were important, why not regard societies as 'well-ordered' even though the government systematically violates conditions 2 and 3?  One reason might be that otherwise, governments could not claim to respect all citizens equally.  But this is of concern only for Normative Individualism -- a 'liberal' premise Rawls wants to avoid.  I submit that this premise is nevertheless the best ground for including conditions 2 and 3.  Moreover, Normative would go further.

2  Liberal and Hierarchical Well-ordered States
 LP insists that this notion of well-ordered states does not presuppose liberalism: states may be well-ordered though they violate three characteristics of 'liberal' states: (i) a list of certain basic rights and liberties and opportunities, (ii) a high priority for these fundamental freedoms, over claims of the general good and of perfectionist values, and (iii) protections assuring adequate all-purpose means for all citizens, to make use of their freedoms.  (LP 51)
	Rawls holds that hierarchical societies violate all these conditions.  
Re i): Citizens of hierarchical states may lack political rights, but may have a consultation hierarchy for expressing political dissent and for officials to respond, consisting of representative bodies, or other assemblies, whose task is to look after the important interests of all elements of society.   (LP 62-63)
Re ii): Individuals' freedoms are restricted in favor of perfectionist values, though there is no persecution.  (LP 63).
Re iii): The social institutions secure certain minimum rights to means of subsistence and security, but not further distributive claims.
	Examples of  such states may be monarchies with a historical tradition of consultations with the prince, or societies with extensive mechanisms of corporate representation.  However, why should we should worry about whether these particular unjust states would have reason to fear intervention?  Moreover, Rawls must show that hierarchical societies are likely to exist in a world as we know it, and that they are stable.  However, no grounds are offered, and history gives reason to fear that basic needs will be violated.  Hierarchical societies easily degenerate into tyranny (Olson 1993, 69-7).  Thus the set of stable hierarchical societies may be empty. 

3  Universality expressed as the Law of Peoples
Rawls seeks to show that both liberal and hierarchical well-ordered societies have reason to accept the Law of Peoples.  Hierarchical states need not fear interventions by liberal states.
	This requires that the "universal" aspirations of liberalism are limited to the Law of Peoples.  But we must ask both why liberal states shouldn't prefer other principles of justice, and why hierarchical societies would accept any human rights conditions whatsoever.
	One reason for the narrow list of human rights is that the Law of Peoples addresses positive international law, and only specifies the standards for international legitimacy relevant for intervention (LP 49, 51, 70, 71).  Note that human rights thus conceived answers a different question than that of domestic legitimacy and "political obligation" -- when citizens have a moral duty to comply with the social institutions which apply to them.   Such principles, such as the principles of Justice as Fairness, may be stricter.
	But this leaves the question for hierarchical societies:  Why should certain human rights violations be allowed as grounds for intervention at all?  Any such condition smacks of Normative Individualism.  Rawls holds that "Any systematic violation of these rights is a serious matter and troubling to the society of peoples as a whole, both liberal and hierarchical." (LP 68).  But why is this? Two lines of defense fail to hold.
	Historically, humanitarian interventions lay the grounds for the states system as we know it.  The Treaty of Westphalia of 1648 ended religious wars by recognizing state sovereignty.  However, the Westphalia peace was achieved only by also securing religious toleration of the practice of minority religions within each state (Schachter 1982, 328; Gross 1948, 20)Schachter, Oscar1982General course in Public Internati3239Gross1948The Peace of Westphalia 1648-19484378.  Thus, some violations of human rights have threatened world peace by tempting intervention by fellow believers.  Hierarchical societies face similar risks, e.g. concerning intervention to end torture.  But why limit he set of human rights: surely there is an equally well-founded fear of intervention aimed at establishing political rights and freedom of speech?
	The second reason for accepting a restricted set of human rights as grounds for intervention or international accountability is that these arrangements may stabilize the "common good conception" of each society, safeguarding against governmental abuse of.  If indeed this is the role of human rights, they must be specified in light of the dangers of intentional and unintentional abuse by domestic governments, by international bodies, and by intervention-prone states. Thus institutionalized human rights can serve as stabilizing devices.  This attractive mode of argument still leaves unanswered questions about the definition of well-ordered societies: why is a 'common good conception' included by definition?  Moreover, this mode of argument might allow intervention for  establishing political rights and freedom of speech also.
3  A theory of Global Justice based on Normative Individualism
 LP addresses the topic of unjustified intervention, of central interest to states.  This focus is appropriate only insofar as LP endorses the perspective of Political Communitarianism for the free and equal status of states.  The other interests of citizens are not fully incorporated.  Thus Rawls' Law of Peoples does not exhaust the universal aspirations of political liberalism.  Further topics must be included by a theory of global justice based on Normative Individualism
	The contractualist approach seeks standards which "arrange our common political life on terms that others cannot reasonably reject." (Rawls 1993a, 124).Rawls, John1993Political liberalism3924   This perspective denies that the states system and the current set of states must be taken for granted.  We bring Normative Individualism to bear on the system of somewhat sovereign states, and consider whether there are any reasonable objections to it, in favor of alternative world orders.  We must consider the proper bounds for external and internal sovereignty; what governments must and may not do to their own citizens, and to foreigners.
	We must consider the consequences of alternative sets of principles of legitimacy for all parties affected by the possible regimes.  A particular institutional procedure is to be preferred if it reliably secures or furthers important interests of  some individuals, without endangering the interests of others; and if other procedures are less so suited (Scanlon 1978)Scanlon, Thomas M.1978Rights, goals and fairness3012..  To illustrate, consider what the stakes if we allow legitimate states to be non-democratic, e.g. as LP suggests.  We must then show that such non-democratic states do not put citizens' relevant interests at risk.  Furthermore, since we are concerned with stable institutions, we need to consider whether the selection procedures and transition mechanisms ensure that justice is ensured over generations (Olson 1993, 69-70).Olson, Mancur1993Dictatorship, democracy, and devel4299
	The central concern of LP, the principles for assessing the regulation of humanitarian military intervention, may  protect from war and threats of war (LP 67).  This may be all that societies want, but it is not all that individuals may reasonably require of international regimes.  We  may reasonably demand more protection against natural and social threats, including principles of human rights (Moravcsik 1994); and distributive justice for trade regimes and sustainable development (Follesdal 1991, Pogge 1994).  To warrant their claims to territory, governments must protect citizens (LP 57).  
	Protections could include reporting obligations of states (Aston 1989, Alston and Quinn 1987), and international instruments of mutual aid.  International efforts to bolster democracy may be required, since democracy can remove poverty and sudden famines (Sen and Drèze 1990).Sen, Amartya K.1990Hunger and public action3190  And individuals may reasonably demand constraints on the terms of international cooperation, securing more than satisfaction of basic needs and human rights.
	Such principles of international distributive justice constrain state sovereignty more than Rawls' Law of Peoples requires.  While details are irrelevant, we must consider whether a theory of this sort can respond to the concerns prompting LP.   States enjoy less sovereignty, yet this does not entail undue liberalism or instability. 


4  Toleration and Stability Reconsidered 
Rawls has poor grounds for downplaying Normative Individualism: there is no good theoretical reason to expect consensus among existing societies about the theory.  Moreover, LP draws on Normative Individualism, albeit inconsistently, in delineating hierarchical societies.  We must consider Rawls' claim that starting as I suggest we should, with a global 'original position', "makes the basis of the law of peoples too narrow." (LP 66) 
 
1  Normative Individualism is not Intolerant Closet Liberalism
Normative Individualism is intolerant closet liberalismLiberal, Western presuppositions are not smuggled in inappropriately.  The broad range of human rights, including political rights, may well be Western in origin.  But genesis is not an objection: if so, claims to sovereignty should also be dismissed, since state sovereignty is also a Western concept.  Human rights and principles of global distribution can hardly be dismissed as alien to the local cultures of states without also questioning their claims to sovereignty (Follesdal 1995).  	
	Moreover, the account is not unacceptably intolerant against non-democratic states.  Empirical research suggests that universal suffrage prevents certain violations of basic needs, without appeals to a particularly 'liberal' conception of the person. The argument for political liberties thus needs no assumptions about atomistic, self-governing individuals reminiscent of  Mill or Kant.  
	The notion of 'hierarchical societies' may still do service as a didactic device, illustrating the nature of our worries: hierarchical societies are illegitimate as a matter of institutional design and stability, not due to philosophical, metaphysical considerations about the conceptions of the person.   While the theory of global justice has liberal implications, it hence does not draw on 'liberal' assumptions beyond Normative Individualism.

2  Normative Individualism is Stable
Normative individualism is unstable The second objection to a theory based on Normative Individualism is that stability suffers.  Stability must be determined for ideal theory by checking whether just societies will endorse the theory -- the views of hierarchical societies are not decisive.  I submit that the theory of global justice does not entail greater dangers of interventions and preemptive attacks.
	There are good empirical grounds against military intervention aimed at establish democratic governments.  Such humanitarian interventions are seldom successful (Welch 1993)Welch, David A.1993Justice and the genesis of war4334.  Thus, little is gained by such permissions.  Moreover, such privileges are easily abused by governments.  Thus the small gains and large risks counsel against permitting humanitarian intervention.
Conclusion
John Rawls' Law of Peoples should be recast to match Justice as Fairness.  Consistency requires that Normative Individualism serves as the basis for a theory of global justice.  A sound law of peoples has drastic implications, underscoring that the social institutions we maintain across state borders fall far short of our commitment to treat all individuals as free and equal.  
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