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ABSTRACT
The normative significance of Europe and its member states is shifting.  This paper considers and rebuts several communitarian objections against contractualist theories of global distributive justice, which can be brought to bear on the issues.  Communitarian theories must draw on contractualist or similar traditions in order to illuminate the normative aspects of Europeanisation.  The communitarian approaches, focussing on shared practices, constitutive identities and embedded loyalties, are ill equipped to assess the alternatives and agenda currently facing Europe.
  Communitarians stress that we have special duties, "obligations of membership", towards our own community or society, partly because it helps constitute our common life, which is an important good.  It is said that contractualism cannot account for these important features of our moral life in the proper way.  It fails to acknowledge our "embedded" nature, with loyalties we are born into and instead assumes that we are "atomistic" individuals, and community is not recognized as a good.  Moreover, contractualism is criticized because such theories impose external standards, alien to the existing culture, which do not permit cultural variations.
   These criticisms fail to hold against some contractualist theories, which recognize that our common life -- the institutions, practices and roles that surround us -- is an important good.  Moreover, I argue that John Rawls' theory of Justice as Fairness, a central contribution of liberal contractualism, is itself communitarian, if only in the particular sense that it is exclusively concerned with the important internal goods of communities and social institutions.
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Introduction
Introduction The need to assess changes in Europe at the national and supernational levels provoke competing accounts of European practices, values and identities.  Principled reflection is required in several areas.  Interdependence and supernationalityErnst Haas 1958. The Uniting of Europe. London: Stevens; Robert Keohane and Stanley Hoffmann, eds. 1991. The New European Community. Boulder: Westview Press, 5. raise fundamental issues of normative political theory.  The European Union, often operating as a federation but working with confederate institutionsCEPR. 1993. Making Sense of Subsidiarity. London, 23-24., suffers from democratic deficits.Albert Weale and Michael Nentwich, eds. The Political Theory of European Constitutional Choice.  London: Routledge, forthcoming; Andreas Follesdal and Peter Koslowski, eds.: Democracy and the EU.  Studies in Economic Ethics and Philosophy.  Berlin: Springer-Verlag. 1997.  In the absence of agreement on the appropriate ends of the Union, the abstract Principle of Subsidiarity fails to provide standards of responsible and accountable supranational governance.Lars Blichner and Linda Sangolt. 1994. "The Concept of Subsidiarity and the Debate on European Cooperation." Governance 7:284-306.  The trajectories, contents and grounds of the European welfare state(s) of the future are unclear and contested.Allan Cochrane and John Clarke, eds. 1993. Comparing Welfare States: Britain in International Context. London: Sage.
Hence systematic philosophical reflection on European memory and history is needed to critique, shape, and prepare for, Europe of the next millennium.   The purpose of this paper is to defend one such responseOthers include Chris Brown, ed. 1994. Political Restructuring in Europe: Ethical Perspectives. London: Routledge; David Held. 1995. Democracy and the Global Order. Cambridge: Polity Press; Richard Bellamy, Vittorio Bufacchi, and Dario Castaglione, eds. 1995. Democracy and Constitutional Culture in the Union of Europa. London: Lothian. against communitarian critics.  Section 1 presents the challenge.  Section 2 sketches a liberal contractualist political theory for Europe of Kantian and Rawlsian ilk.  Sections 3, 4 and 5 defends this approach against allegedly fundamental communitarian objections.
1.  The challenge
The challenge Social institutions have a pervasive impact on individuals' life prospects.  RegimesStephen Krasner. 1983. International Regimes.Ithaca: Cornell University Press., sanctioned rules at domestic and international levels, regulate behavior and interaction, affecting our bargaining positions, and over the long term shape our expectations, plans and prospects.  Hence principles for assessing institutions are urgently needed in times of upheaval.  Consider the competing visions of a just distribution of benefits and burdens within Europe:  Should "convergence" of living standards be pursued, and if so to eradicate dire poverty, or also to secure equal living conditions for all Europeans, regardless of nationality?  What role should states play, and how should democratic ideals be expressed?
	A systematic defense of principles of justice for Europe must draw on widely shared values and ideals concerning the proper roles of individuals, society and government -- using the past to uncover and defend standards for shaping the future.  However, Europe is characterized by a plethora of competing ideals and valuesOle Waever. 1990. "Three competing Europes: German, French, Russian" International Affairs 66:477-94; 1994. "Europe since 1945: crisis to renewal" in Kevin Wilson and Jan van der Dussen, eds.  The History of the Idea of Europe.  London: Routledge., even disputing the geographical boundaries of Europe, and some holding that diversity and complexity is the essence of Europe.M. Kundera. 1984. "the Tragedy of Central Europe" The New York Review of Books. April 26; Hans Enzenberger. 1987. Ach Europa. Frankfurt: Suhrkamp.
	When it comes to the ritual and ceremony of collective identification there is no European equivalent of national or religious community.  Any research into the question of forging, or even discovering, a possible European identity cannot afford to overlook these central issues.Anthony Smith. 1992. "National identity and the idea of European unity" International Affairs 68: 55-76, at 73. 
	Competing attempts at forging a European identity suggest that the quest for shared values, identities and loyalties is arduous, and will not determine where Europe should go.  In addition, we must reflect critically and systematically about these values:
... our task is less to reassure ourselves of our common origins in the European Middle Ages than to develop a new political self-confidence commensurate with the role of Europe in the world of the twenty-first century.Jurgen Habermas. 1992. "Citizenship and national identity: some reflections on the future of Europe" Praxis International. 12: 1-19.

2.  Liberal Contractualism 
Liberal Contractualism Liberal Contractualism takes as its starting point such widely held, though vague ideals and values.  It seeks to determine through normative arguments how the overall set of social institutions should distribute benefits and burdens among individuals, in order to be internally consistent and to give expression to the ideals of freedom, equality and solidarity. 
	All European states regard citizens as worthy of equal concern and respect, even though individuals have divergent conceptions of the good life -- our societies are marked by pluralism.  The tradition of liberal contractualism provides a particular explication of this commitment: social arrangements must be in accordance with principles which persons can reasonably propose as a basis for mutual, informed agreement.John Rawls. 1971. A Theory of Justice. Cambridge, Mass.: Harvard University Press; 1993. Political Liberalism. New York: Columbia University Press; T.M. Scanlon. 1982. "Contractualism and Utilitarianism." In Utilitarianism and Beyond, Eds Amartya K. Sen and Bernard Williams, 103-28. Cambridge: Cambridge University Press; Charles Beitz. 1989. Political Equality. Princeton: Princeton University Press.  Thus John Rawls' theory of Justice as Fairness, the paradigm of this tradition, holds that the principles are justified as the possible outcome of a hypothetical agreement in an "Original Position": The social order must in principle be justifiable at the tribunal of every person's understanding.Jeremy Waldron. 1987. "Theoretical Foundations of Liberalism." Philosophical Quarterly 37:127-50,149. 
	Such a theory of justice for Europe must seek to resolve disagreements about the distribution of benefits and burdens among individuals who live in different states.  For this no blueprints for just European institutions are required, but rather conditions on legitimate arrangements.  Rather than providing blueprints, contractualism argues about proposed principles of justice, which should constrain regional arrangements such as the EU.  Thus there is scope for differences and historical path-dependency.pace Charles Taylor. 1985. "Atomism." In Philosophical Papers, vol. 2, 187-210. Cambridge: Cambridge University Press; and Michael Walzer. 1981. "Philosophy and Democracy." Political Theory 9:379-99. at 393: ".. the realms of philosopher kings would be identically fashioned and governed, all communities founded in the OP will be identical." 
	John Rawls' two principles of distributive justice are inappropriate for a theory of "global justice", since the effects of cooperation differ among citizens and among human beings generally: the benefits of cooperation and the degree of reciprocal dependency vary.Andreas Follesdal. 1991. "The Significance of State Borders for International Distributive Justice." PhD Dissertation, Harvard University. UMI 9211679, and cf. John Rawls 1993. "Law of Peoples." In On Human Rights. The Oxford Amnesty Lectures, eds. Stephen Shute and Susan Hurley. New York: Basic Books.  However, the nature of cooperation within the EU, and the limits on sovereignty, is such that liberal contractualism must insist that European regimes ensure equal shares of 'social primary goods' for all: of political power, of social opportunities, and of life income and wealth.  These social primary goods are all-purpose "material products" of cooperation, in the sense that they are the outcome of joint production.  But they are also legal powers constituted by the practices created by the participantsJohn Rawls 1955. "Two Concepts of Rules." In Utilitarianism: John Stuart Mill, with Critical Essays, 1971 ed. Samuel Gorowitz, 175-94. Indianapolis: Bobbs-Merrill; Andreas Follesdal. 1996. "Do Welfare Obligations End at the Boundaries of the Nation State?" In Peter Koslowski and Andreas Follesdal, eds. The Welfare State Under Siege: Ethical Issues of Social Policy. Studies in Economic Ethics and Philosophy. Springer., generated and regulated at the European level.  Europeans are also reciprocally dependent to a much greater degree than ordinary foreigners are, since the four freedoms drastically restrict the traditional powers of sovereign states.  Thus the EU cannot focus exclusively on maintaining a free market, and 'real' convergence and solidarity within the EU must go beyond the alleviation of poverty.  State sovereignty must be restricted, in favor of regimes securing equality. 
	These observations of cooperation and dependency support contractualist arguments for substantive principles of distributive justice for Europe.  To be sure, 'variable implementation' may render talk of European regimes a misnomer.  Be that as it may, the current European institutions fall short of being justifiable: the treaties of the EU violate principles of distributive justice; the EU falls short of plausible conditions of democratic accountability; and current EU policies appear incompatible with the claims of outsiders: of migrant workers, refugees, and other affected parties.
	The present aim is not to elaborate this theory, but to defend it against some communitarian criticism.  No shared quest or set of questions unifies communitarian writers, though they stress our nature as social beings, with the further claim that this fact has normative implications.For alternatives, cf. Stephen Mulhall and Adam Swift. 1996. Liberals and Communitarians. Revised Version. Oxford: Blackwell.  Communitarians often seek to uncover the substance of common values and norms, while contractualism seeks to resolve the conflicts among them.  Three criticisms are discussed below: Community and our common life is said to constitute an important good.  We have special duties towards members of our own community which we are born into.  And a commitment to external abstract norms of equal respect alienate us from our internal shared values.

3.  The Value of Community
The Value of CommunityContractualist theories are said to deny the intrinsic value of community, and ignoring the "embedded" nature of human beings. For different sorts of criticisms, and defenses on other grounds: Allen Buchanan. 1989. "Assessing the Communitarian Critique of Liberalism." Ethics 99(4):852-82; Joshua Cohen. 1986. "Review of Walzer's Spheres of Justice." Journal of Philosophy 83:457-68; Amy Gutmann. 1985. "Communitarian Critics of Liberalism." Philosophy and Public Affairs 14(3):308-22; Mulhall and Swift 1996; Stephen Mulhall 1994. "Liberalism, Morality and Rationality: MacIntyre, Rawls and Cavell." In After MacIntyre: Critical Perspectives on the Work of Alasdair MacIntyre, Eds. John Horton and Susan Mendus. Cambridge: Polity.  Instead, society is exclusively regarded as instrumental for benefiting the interests of 'atomistic' individuals.   However, we may agree with Taylor's conception of the self as embedded, and with MacIntyre's claim that our duties can only be determined by reflecting on the roles we are born into, which expand and constrain our choices.Taylor 1979 and 1985. "The Nature and Scope of Distributive Justice." In Philosophical Papers, vol. 2, 289-317. Cambridge: Cambridge University Press; Alasdair MacIntyre. 1981. After Virtue: A Study in Moral Theory. Notre Dame, Ind.: Notre Dame University Press, 216  Liberal Contractualism recognizes that the basic structure shapes our expectations and aspirations in fundamental and inescapable ways.  Social institutions have a pervasive impact on the development and satisfaction of our interests by framing our expectations.  We are concerned with the legitimacy of social institutions precisely because they exercise a strong influence on us, or our life plans and our expectations.John Rawls. 1978. "The Basic Structure as Subject." In Values and Morals: Essays in Honor of William Frankena, Charles Stevenson, and Richard B. Brandt, Eds Alvin I. Goldman and Jaegwon Kim, 47-71. Dordrecht, Holland: D. Reidel Publishing Company. Liberal contractualism accommodates the communitarian concern for constitutive attachments and commitments, found within the traditions and roles we take part in, and not chosen by the individual.  Satisfying legitimate expectations is an important interest, and stable social institutions are crucial for making and pursuing life plans.  We thus have good reason to maintain social institutions, insofar as it is only under fairly stable institutions that expectations can be created and met.Andreas Follesdal. 1996. "Minority Rights: A Liberal Contractualist Case" in Juha Raikka, ed. Do we need minority rights?  Conceptual Issues.  Hague: Kluwer Academic Publisher.  
	Communitarians have also argued that participation in fair social institutions has important intrinsic value overlooked by contractualism.  .  Others have corrected this misunderstanding including John Rawls 1988. "The Priority of Right and Ideas of the Good." Philosophy and Public Affairs 17 (Fall):251-76, 271; Buchanan 1989: 858, 869.; I shall here merely add an account of Social Primary Goods, as "goods internal to a practice" -- responding to MacIntyre's objection that contractualism cannot even acknowledge goods that can be obtained "only by engaging in some particular kind of practice." (MacIntyre 1981, 188).
	The social primary goods are social, internal goods in a particular sense: they are rights-clusters specified by rules governing the practices maintained by citizens.  These legal powers are created and maintained through individuals' participation in social practices, and can only be described and identified in terms of the practices, and can only be distributed among the participants in the practice.  Thus Rawls' theory is exclusively concerned with the internal goods of practices, regarding society and the social institutions as final ends valuable for their own sake.  The challenge is to assess the rules of rights providing powers and authority to agents.  Contractualism can thus provide a fuller appreciation of society and social practices.  
	However, this might not be enough for those communitarians who hold that the fact that we inhabit certain roles and is a member of certain communities provides us with a sufficient justification for acting in a certain way.  The fact that an institution is ours is taken to be morally relevant when justifying the institutions and our compliance with its rules.  The contractualist perspective, on the other hand, seems to leave little if any justificatory role to the common life of an existing community, appealing instead to abstract principles.  But this objection misunderstands the role of principles of justice, which address the institutional issue of what standards a set of institutions should satisfy.  To be sure, within any set of institutions, individuals justify their actions by appeal to the rules of the set of institutions in place (Rawls 1955).  One's culture may well spell out the content of these special duties, but it does not give a complete justification of the duties, since we must then offer a justification of the existing set of institutions as well.  And for this purpose it does not matter that this particular set of institutions has shaped me into who I am.  Thus Hampshire is only partly right when saying that institutions are sometimes justified "historically" by showing that "they have become an essential element in the subject's way of life" Stuart Hampshire, ed. 1983. Morality and Conflict. Cambridge, Mass.: Harvard University Press, 5., instead of by reference to a general principle of justice.  A full justification of the institution must also argue that it satisfies conditions of legitimacy, in addition to references to our shared history.

4.  Room for special duties?
Room for special duties?We often have special duties towards particular others -- one's family, and compatriots.  Communitarians stress special duties, and hold that they are incompatible with contractualist theories, which are universalistic, committed to equal respect for all.  However, liberal contractualism agrees with communitarians -- but offer a better justification of special duties.
	MacIntyre and Taylor insist that there is a duty to uphold one's particular community: MacIntyre because "I am characteristically brought into being and maintained as a moral agent only through the particular kinds of moral sustenance afforded my by my community, then it is clear that deprived of this community, I am unlikely to flourish as a moral agent"Alasdair MacIntyre. 1984. "Is Patriotism a Virtue?" University of Kansas, 11.; and community is necessary for developing one's character and capacities (Taylor 1985, 294-295)Taylor, Charles1985The nature and scope of distributiv3091.   However, these arguments are really in favor of a duty to uphold communities of a certain kind, but not to uphold one's own society in particular.  
	Contractualism offers a better justification of special duties, communitarian skepticism notwithstanding.  To be sure, special duties such as patriotism are not provided or generated by contractualism, but they are permitted, duly pruned, as compatible with principles of justice.  Thus John Rawls appeals to a "natural duty of justice," which requires us to
support and to comply with just institutions that exist and apply to us.  .  .  Thus if the basic structure of society is just, or as just as it is reasonable to expect in the circumstances, everyone has a natural duty to do his part in the existing scheme.  Each is bound to these institutions independent of his voluntary acts, performative or otherwise.  John Rawls. 1971. A Theory of Justice Cambridge, Mass. Harvard University Press. 115

Citizens have special patriotic duties to their own country insofar as the nation-state, including the office of citizenship, is a just institution and it applies to the citizens.  Special duties, then, are ultimately supported by an "impersonal" theory of justice: The special duties an institution imposes are morally binding insofar as the institution is permissible, i.e. part of a society which satisfies contractualist principles of justice. 
	This account might appear to give insufficient force to special duties, since we are required to fulfill these duties, not merely permitted to do so.Michael Sandel. 1982. Liberalism and the Limits of Justice. Cambridge: Cambridge University Press; Bernard Williams.  1981. "Persons, Character and Morality." In Moral Luck.  Cambridge: Cambridge University Press, James Fishkin. 1986. "Theories of Justice and International Relations." In Ethics and International Relations, ed. Anthony Ellis, 1-11. Manchester: Manchester University Press; Charles Fried. 1978. Right and Wrong. Cambridge, Mass.: Harvard University Press.: 173-74.  However, permissibility here concerns institutions, not individuals.   Sandel dismisses this account, probably due to a misreading: he appears to confuse the description of the Natural Duty of Justice itself, which holds among all regardless of institutional affiliation, with the role-specific duties it legitimates.  Other critics  misapply liberal contractualism: they assume that such theories must always motivate individuals, in addition to presenting principles for assessing institutions.Sandel, MacIntyre, Taylor, Williams, Fishkin, Hampshire 1983, 165; Fried 1978, 168.  If so, equal concern for everyone's interests would easily conflict with special duties.  However, principles of justice need not always motivate.  They allow -- and indeed regulate -- special duties, which in fact are what contractualism takes as its subject (pace Fishkin 1986, 3,4).  To be sure, there are times when principles of justice motivate: when citizens and politicians deliberate about the justification of an institution and of institutional change when deciding how to act, eg. when voting.Rawls 1971, 337; and Onora O'Neil. 1975.  Acting on Principle: As Essay on Kantian Ethics. New York: Columbia University Press.
	Communitarians are aware of the need to identify which institutions that deserve compliance: Taylor, Walzer, and MacIntyre appeal to standards "external" to the communities.Taylor 1976, 289-90, 302; Michael Walzer. 1980. "The Moral Standing of States: A Response to Four Critics." Philosophy and Public Affairs 9(3):209-29, 218; 1983. Spheres of Justice: A Defense of Pluralism and Equality. New York: Basic Books, 83, 313.  But they do not attempt to justify these standards.

5.  Alienation? 
Alienation?This brings us to a final communitarian criticism, of "alienation":  Liberal Contractualism is too stringent, leaving insufficient scope for individuals' personal projects and internal values. Williams 1976; Samuel Scheffler. 1986. "Morality's Demands and Their Limits." Journal of Philosophy 83(10):531-37. 
	However, this criticism ignores that contractualist theories are concerned with the institutions that shape projects and foster expectations.  Conflicts between our projects and principles of justice for Europe will be infrequent in a world where our projects have been shaped from childhood in light of just expectations. cf. Thomas Pogge. 1989. Realizing Rawls. Ithica: Cornell University Press, 101.  We address this tension by both seeking to (re)interpret our interests and by looking for permissible and adequate solutions in light of the existing institutions that surround and shape us. Further arguments at Adrian Piper.  1987. "Moral Theory and Moral Alienation." Journal of Philosophy 84(2):102-18; Peter Railton. 1984. "Alienation, Consequentialism, and the Demands of Morality." Philosophy and Public Affairs 13(2):134-71; Thomas Nagel. 1986. The View from Nowhere. New York: Oxford University Press.   Of course, communitarians also resort to "external" principles at crucial places in their arguments.  Consider Walzer's arguments about hypothetical assent (Walzer 1983): Why, on Walzer's view, should such consent be relevant within other societies?  
	Moreover, these conflicts need not appear to us as alienating.  The pull of justice will seldom appear as a requirement that we sacrifice our deeply held, clearly defined interests and values for the sake of abstract principles of justice.  Instead, the conflicts are experienced as tensions between particular rules of our social institutions and our relatively unspecified, yet strongly held values and commitments.  Hence the conflict is not between local, internal norms and standards external to the communities (Walzer 1983, 33)Walzer, Michael1983Spheres of justice A defense of pl2993, but between norms at various levels of generality: abstract, "European" notions of equality and freedom, as well as particular norms within the various models of welfare capitalism found in Europe.Gosta Esping-Andersen.  1990. The Three Worlds of Welfare Capitalism. Cambridge: Polity Press.
	
Conclusion
Communitarians and liberal contractualism appear to agree that European identity is at stake.  We must identify and explore shared values at the European level, as expressed in such places as the European Convention on Human Rights and the European Social Charter.  But contractualism insists that we must assess conflicting interpretations of European society and of how this union should be improved, because there are and will always be conflicting interpretations of what the traditions are, here as elsewhere. cf. Gutmann 1985, MacIntyre 1981, 222.  The quest for shared values, identities and loyalties may be arduous and yield little in terms of where Europe should go.  MacIntyre appears to ignore these conflicts (1981, 216), and an intuitionistic weighing of principles (Taylor 1985, 312-13) is insufficient if the social order is to be justified towards citizens with divergent conceptions of the good.  
	Contractualism regards the shared values not as the limits of practical reason, but as its point of departure (Cohen 1986).  Contractualism, focussed on the resolution of the conflicting conceptions of shared futures and expectations regarding Europe, seeks to develop a systematic theory on the basis of these values and norms, so that we can give reasons for preferring some answers over others.  Contractualism and communitarianism must join forces when faced with the normative challenges wrought by the quest for European identity at the millennium.

 


