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Summary
Constitutions serve triple roles, in creating, curbing and channeling the use of political powers. In each of these roles, some aspects of the Norwegian Constitution are relevant.
- Constitutions must foster predictability, yet be able to adopt to changing circumstances and new threats to the common good.
- Minority protections must be carefully crafted to protect the vital interests of vulnerable groups -- including third country nationals and cultural and ethnic minorities.
- Much attention must be paid to the procedures and goals which channel politics, such as the distribution of voting power. Arguments must be guided by a shared vision of the ends of the political unit, and by a commitment to the equal worth of all affected parties.
The second part of the contribution poses three sets of questions concerning the call for a Constitution for the European Union. Is a constitution a) necessary, b) efficacious and c) possible?
a) New institutional bodies already exist at the level of the EU, with a new legal order in place. Thus the creative task of  constitutions have partly been carried out. Some important curbs are already secured by the human rights conventions which bind member states. Thus it may be fruitful to consider the EU treaties and the European Convention of Human Rights as parts of an embryonic European Constitution, and consider which parts must be added for the European Constitution to be just.
b) Can a European Constitution contribute to achieving and maintaining a just polity? The balance between empowering and checking central and domestic government must be adjusted along the way, reflecting the change between getting to a roughly legitimate European political order, and maintaining such an order. Adjustments will also have to be made irregularly,  guided by a shared conception of the common interests of Europeans. More is needed for a just European polity that a Constitution. A political culture is important, for instance shared informal norms which help deliberation and which curb party disagreement.
c) One might doubt that a European Constitution is possible. The common ends of Europe are contested, as is the need for a European Constitution and the best design of European institutions. Finally, there is disagreement about what civic virtues must be shared among Europeans, and how this is best achieved in the absence of a European public sphere. 
A shared conception of justice in Europe is strongly overdue, to ensure that the European polity expresses a commitment to equal respect for all individuals in Europe.
Why Norway?
I have been asked to point to some specific contributions of  the Norwegian Constitution for a possible European constitution-making process, and note where other countries, regions and political cultures can be expected to contribute. Andreas Føllesdal, Ph.D. in philosophy, Harvard University 1991. Publishes in the field of political philosophy, primarily on issues of international political theory arising in Europe. He has written on Democracy in the European Union, European Welfare, Subsidiarity and European Citizenship - some contributions are listed among the references.
Affiliation: Senior Researcher at ARENA, a Program of Advanced Research on the Europeanisation of the Nation State under the auspices of the Research Council of Norway based at the University of Oslo, Norway. Member of a research network on European Citizenship and the Social and Political Integration of the European Union, funded by the European Community under the Targeted Socio-Economic Research Programme.
Norway is a young state, gaining its independence from Sweden in 1905. The Constitution, however, stems from 1814. But even with a long constitutional history, one might expect little to be learned from the Norwegian constitutional experience. Norway was under Fredrik VI, king of Denmark, but by the Treaty of Kiel, Norway was transferred to Carl XIII  king of Sweden. This transfer was regarded by Norwegians as contrary to the terms tying Norway to Denmark, since sovereignty over territories was understood as right of use, but not the right of transfer. The Danish king having acted beyond his powers, the Norwegian people was thus relieved of their obligations towards the King. They insisted on the privilege of determining their own fate. The  Constitution was adopted on May 16, the day after which the Danish prince Christian Fredrik was elected king of Norway. After a brief battle with Sweden, the king resigned, and the Parliament decided to join in a union with Sweden, but keeping a separate Constitution.
In 1905 the Norwegian Parliament declared that the Union with Sweden was ended, due to the fact that the ministers of government had resigned and the King had stopped acting as king of Norway. It was decided to elect a new king, a prince of Denmark, Carl. He insisted that a referendum be held in Norway to determine whether the people really wanted him. 260 000 voted for him, 70 000 against, and he became Haakon VII, grandfather of the present king Harald of Norway. 
For this overview I am indebted to Andenæs 1998.
Haste
The Norwegian Constitution was a rather hasty undertaking, drafted during 50-60 hours by a Constitutional Commitee in April 1814 Andenæs 1998, 36-37..
Consensus 
The draft was accepted quickly, indicating again that there was a large degree of homogeneity of values and cultures among the Norwegians present. The founding fathers -- for they were all male -- drew largely on the common pool of European thoughts regarding popular sovereignty, division of powers, and rule of law.
Local
Finally, the debates had a rather local flavour. The President of the 1814 Constitutional Convention, Colonel Diderich Hegermann, seriously suggested that
The religious, civil and military authorities all over the country must be required to encourage the young Sons of the Country to partake in Winter Exercises on skis. Den Norske Rigs-Forsamlings Forhandlinger paa Eidsvold i Aaret 1814, Christiania. Hefte 4: 37. Reference from Christensen 1993. 
Some vocal  supporters  notwithstanding, you may rest assured: The suggestion was not accepted receiving 9 votes in favor, 99 against..

Haste, broad consensus and local peculiarities aside, I shall suggest  that the Norwegian Constitution and its history are relevant for the topic of today: What sort of transnational constitution Europe needs, if any For a systematic and theoretical normative assessment of the Norwegian Constitution, cf. Gloppen 1994.. 
My remarks are structured as follows:
I shall suggest that constitutions serve triple roles, in creating, curbing and channeling the use of political powers. In each of these roles, some aspects of the Norwegian Constitution are relevant.
I conclude by identifying and addressing some questions regarding a Constitution for the European Union in order to achieve just governance. Is a constitution a) necessary, b) efficacious and c) possible, given the constitutions of Member States?
1 The Concern for Constitutions
Constitutions create, curb, and channel power.
a  Create Powers
The constitution establishes institutional bodies -- parliament, courts, executive offices -- equipped with bundles of rights, duties, privileges and immunities. These bodies are all sanctioned by the state monopoly on force. Through this constitutive act, the people are enabled to create the laws that bind them. 
Such powers, once created, must be used in pursuit of the common good. There are two ways that constitutions can foster this.
b  Curb Powers
Popular sovereignty has long been understood as limited, following John Locke John Locke, 1690. . A legitimate public order sanctioned by force must seek the common good -- however this is to be understood.
At a minimum, this concern constrains powers, through constitutional constraints of various kinds.
1) Rule of Law
Executive power must always be used in accordance with laws, and laws cannot be made retroactive (art. 97). These features improve stability and predictability, and prevents unchecked discretionary actions by the executive - be it a king or a majority government.
2) Individual Rights
Some individuals' interests are protected through rights. Civic rights, freedom of the press (art.100), and minority protections are standard. In Norway, as in many other European states, protections of minorities only emerged slowly. Notably, the Constitution forbade the entry of Jews into Norway until 1848, and Jesuits were permitted only in 1956. This last Constitutional change was required to enable Norway to join the Council of Europe's Convention on Human Rights. The Saami minority received particular legal powers in 1988. The concern for cultural and ethnic minorities is new, appearing in this century.

Constitutions must protect minorities, which are vulnerable even in democracies under majority rule.
3) Separation of Powers
To curb the abuse of centralized state power, authority is divided between legislative, executive and judicial branch of government, along the lines argued by Montesquieu 1748, for instance through judicial review.
In Norway, the role of Parliament was originally intended as a check on the king, only later did it take a more active role in initiating laws. The concern was to curb the executive powers of the king, rather than to check against legislative abuse On this, cf. {Sejersted 1988 #8390}at 136.. This is partly due to the immediate history preceding the Constitution, of recent independence from foreign rule. The need to protect against abuse of legislative powers was therefore less pronounced.
Parliamentarism was introduced in Norway in 1884, reducing this separation of powers. However, it was not reflected in the written Constitution. In the post-war period social democrats have dominated, with absolute majority in Parliament until 1961. This dominance has illustrated the observation by some, that the source of threats posed to individuals has changed, from the executive to the legislative - in ways unforeseen by the creators of the constitution {Sejersted 1988 #8390}, 136..
Thus Constitutional devises must be robust in that they can respond to new threats and circumstances.
4) Entrenched Constitution 
Parliament is not at liberty to change the Constitution at will. In Norway, the king held that he enjoyed absolute veto against Constitutional changes, but he revised his view in 1884. Still, Parliament is restricted. In most countries, changes in the constitution require both a qualified majority (2/3 or even 3/4), as well as a cooling off period, in the sense that changes must be supported by several Parliament in sequence (art. 112).
Such restrictions on legislative sovereignty is an important reminder that no institutional body may at any time claim to express the "Common Will" (Rousseau 1762) understood as just rule in accordance with the interest of all the people. 
Even these institutionalized mechanisms may not ensure that the Constitution is stable. In Norway, for instance, the written Constitution is disregarded on crucial points, and we may instead speak of Constitutional Custumary Law.
How ensure that the constitution allows for predictability yet is flexible in the right way?

c  Channel Powers
A Constitution may also seek to control the use of powers more positively, by indicating the procedures of collective decision-making, or the goals to be pursued by the government. 
A constitution will always underdetermine politics. Thus the Norwegian Constitution leaves wide room for political decisionmaking, and this is how it should be. 
Central characteristics of the Norwegian welfare state are nowhere to be found in the Constitution, nor is the extent of local autonomy enjoyed by municipalities. I am grateful to Kåre Hagen for this reminder. Thus the Constitution is not the only important political force. It is difficult or impossible to read out of the Constitution who has the real power of agendasetting and bargaining options: it may be with capital, or with corporatist arrangements, without this appearing in the Constitution. Furthermore, there is a high degree of stability of government bureaucrats: ministers come and go, while high-level civil servants stay on. This tradition secures high level of expertise, but raises important questions of elitism and accountability.
An important task of a constitution is therefore to facilitate just governance, while leaving appropriate scope for discretion. Two different strategies may be found.
1) Voting procedures
Universal voting rights and majority rule are central voting arrangements to facilitate the pursuit of common interests. The distribution of voting rights may however be fine tuned for this end. Thus, the Norwegian Constitution regulates the distribution of formal voting power in Parliament such that regions far from the political center of Oslo, and sparsely populated regions, are over-represented (art. 58). I take it that this formal inequality is based on the belief that those close to the political center have larger real influence on political decisions,  so that equal respect requires unequal formal powers. I submit that arguments of this complex kind are relevant for deliberations in the EU regarding the voting power of small versus large member states. 
Another feature of Norwegian voting legislation is that political rights are not restricted to citizens. All who have lived in Norway for 3 years may vote in municipal elections. We find similar practices in some EU states granting resident aliens voting rights in municipal elections in the Netherlands, Austria, Sweden, Denmark etc. However, third country nationals do not enjoy such voting rights generally in the EU. This seems incompatible with a fundamental commitment to the equal dignity of all.
The distribution of voting power, be it between regions or states, between citizens and other residents, must ultimately be justified by the impact on interests of individuals at stake.
2) Expression of the ends of government
Preambles sometimes identify the overriding goals to be pursued by government, guiding discretion:
We the people of the United States, in order to form a more perfect union, establish justice, insure domestic tranquillity, provide for the common defense, promote the general welfare, and secure the blessings of liberty to ourselves and our posterity, do ordain and establish this Constitution for the United States of America. 
						US Constitution, Preamble (my emphasis)
Other constitutions employ directives to this effect. In the Norwegian constitution, art. 55 (established 1954) provides an interesting example. It lays down the right to work: the government is required to provide circumstances so that any able person can secure income by their work. This requirement goes beyond subsistence: the right is to a paid job, not subsidies and social security. However, this rule does not lay down a justicable individual right to employment (Andenæs 1998, 434), and has not been tested, since all or most political parties agree that full employment is an important or overriding political goal. 
We find similar directives elsewhere. Thus the Constitution of India includes a Directive Principle of State Policy, that:
The state shall, in particular, direct its policy towards securing ... that the citizens, men and women equally, have the right to an adequate means of livelyhood.
This directive is also non-justicable, and does not give any individual a legal right against the state. 
However, even when such principles do not provide individuals with rights, directives may foster good governance and safeguard against abuse and incompetence. Such statements may allow for judicial or administrative review to check public officials. Governments may be required to adopt a principled policy-making process with high transparency of the use of government discretion. Several of the rights in the UN Convention on social and economic human rights are of this kind.
We find a combination of procedural requirements and statement of ends in the German Basic Law, regarding the Concurrent Legislation of the Bund:
(1) In matters within concurrent legislative powers the Lander shall have power to legislate as long as, and to the extent that, the Bund does not exercise its right to legislate.
(2) The Bund shall have the right to legislate in these matters to the extent that a need for regulation by federal legislation exists because: 
1. a matter cannot be effectively regulated by the legislation of individual Lander, or
2. the regulation of a matter by a Land law might prejudice the interests of other Lander or of the people as a whole, or 
3. the maintenance of legal or economic unity, especially the maintenance of uniformity of living conditions beyond the territory of any one land, necessitates such regulation.
		Grundgesetz für die Bundesrepublik Deutschland (1949), Art. 72. 
The principle of subsidiarity expressed there harks back to the Dutch Protestant thinker Johannes Althusius (1603), is also found in the Roman Catholic tradition (1891 Rerum Novarum, 1931 Quadragesimo Anno), and is part of the EU treaties. It deserves serious attention as a mechanism for placing authority in the EU . 
I also wish to draw attention to part 2, third section of the Basic Law article, which may prove very helpful for equalizing living conditions across Member States of  the EU. I submit that one area where European constitution-building has much to learn, is  from federal theory and arrangements - of which Europe has several, and where there is a body of knowledge, cf. King 1993, Riker 1993 and others.

Summary: Lessons from the Norwegian Constitution
I have suggested that the history of the Norwegian Constitution points to at least three lessons for a possible European Constitution:
- Constitutions must foster predictability, yet be able to adopt to changing circumstances and new threats to the common good.
- Minority protections must be carefully crafted to protect the vital interests of vulnerable groups -- including third country nationals and cultural and ethnic minorities.
- Much attention must be paid to the procedures and goals which channel politics, such as the distribution of voting power. Arguments must be guided by a shared vision of the ends of the political unit, and by a commitment to the equal worth of all affected parties.
2  Three Challenges to a European Constitution
Turning to the challenges ahead, they may be divided into three: is a European Constitution necessary, is it efficacious, is it possible?
a  Needed?
It seems clear that new institutional bodies exist at the level of the EU, with a new legal order in place. Thus the creative task of  constitutions have been carried out. Whatever legal documents establish such bodies, are already fragments of a European Constitution. Moreover, important curbing tasks are already provided by other means, such as human rights conventions which bind member states. Still, the European Union certainly pose some new threats, which a constitution or constitution-like constraints may address. 
Thus it may be fruitful to consider the EU treaties and the European Convention of Human Rights as containing parts of an embryonic European Constitution, and consider which parts must be added for the European Constitution to be just.

b  Efficacious?
Can a European Constitution contribute to achieving a just polity? Three important issues are involved. 
1) Depends on Content
Firstly, it depends crucially on the content of the Constitution. For instance, a European Constitution must perform the three functions identified above, of creating, curbing and channelling powers, and it may have to address head on the contested issues of today, such as the protection of minorities, third country nationals, the relative voting power of member states, and the responsibility for employment policies. 
2) May Require Flexibility and Eternal Vigilance
Secondly, recall that as circumstances change, so should constitutions. The need to place further powers with a central body depends crucially on which powers it already has. Thus in the EU, more powers may now be required by EU institutions to correct for unfortunate effects of market regulations. But the balance between empowering and checking central and domestic government must be adjusted along the way, depending partly on whether the legislative status quo is deemed acceptable.
To illustrate: The ability to prevent legislation is valuable if the status quo is acceptable and there is a real danger that further laws are contrary to the common good. However, the power to check should be different if the status quo is deficient in areas where further common action is required. Different federal solutions may thus be best at different stages: Dual federalism (separate bodies representing individuals and states) may be better for problem-solving, while interlocking federalism, with sub-unit veto, may be better for constraining central decisions.
 - A European Constitution must be flexible, both adjusting between the phase of getting to a roughly legitimate European political order, and adjusting to changing circumstances and threats. Yet it must be guided by a shared conception of the common interests of Europeans.
3) Not Sufficient 
Thirdly, it seems clear that a Constitution on its own does not suffice. More is needed for a just European polity than simply a European Constitution, since even a just one may allow illegitimate rule. The precarious balance between creating and curbing always runs the risk of allowing unjust rule. Consider, for instance, that political parties must compete and disagree within a normative setting which they all accept: the competition and disagreement is constrained by a shared commitment to formal and informal procedures, and to overriding goals. 
Thus we must keep in mind the important role of political culture, e.g. of informal norms which help deliberation. They may include respect for specialized committees, constraints on publicity seeking. Such shared norms are important for trust and cooperation required for reaching long-term goals which in the short term may be regarded as unpopular. (Bessette 1994)
To deal with all of these three concerns, I submit that a shared and public conception of justice is needed. Europeans must agree on fundamentals about what goals should be pursued, and how to express equal respect in a community of states. It is not clear that Constitutional patriotism (Habermas 1992), or a Constitutional consensus (Baier 1989) is enough.

c  Possible?
In closing, let me pose three important reasons why we may doubt that a European Constitution is possible, at least in the immediate future. We may contrast the European situation with the Norwegian experience - of speed, consensus and local flavor. There were two reasons for a speedy constitutional process in Norway.
1) Need for Political Theory of Europe
There was widespread agreement on the fundamental values which the constitution should protect and further. However, the common ends of Europe are contested, as is the need for a European Constitution. 
Thus: A political theory for Europe is strongly overdue, and must be fostered at occasions like these. 
2) Need for Well-informed Institutional Design
The shared European political heritage of 1814 included central aspects and mechanisms of constitutional design and political theory. These fragments for constititutional design were available to the Norwegian Constitutional Committe and Constitutional Assembly, as part of a shared political culture. This does not hold true for the European case. The European experiences have also yielded most lessons for how to arrange unitary nation states, with fewer insights about how to maintain a truly multi-level polity. 
Nevertheless, experiences with federal elements and subsidiarity, in Europe and elsewhere, must be extracted and cultivated with an eye to the tasks and challenges facing a European Constitution.
3) Need for European Civic Virtues
The third characteristic of the Norwegian constitutional experience was the local flavor of the debate. Recall the suggestion for a Norwegian Constitution, ski instruction for all citizens. The reason for this proposal was twofold: skiing was thought to be necessary for national defense, and more relevant for the European project: Skiing was thought appropriate for developing the requisite Character formation in the young, to ensure loyalty and compliance with just government.  The challenge is parallell for Europe. We must ask  
What civic virtues need Europeans share, to ensure a stable and just European polity -- and how and where can they be fostered, in the absence of a European public sphere?

These challenges are not insurmountable, but require hard work.
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