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Abstract
The first section of this draft paper lays out some aspects of liberal contractualism. Section 2 points to some relevant differences in the subject matters of international and European political order. Section 3 indicates that the research questions are interestingly different for the two subjects. At least three central topics must be addressed by a normative theory of federalism when brought to bear on the issues of europeanisation. 1) Democratic theory must be rethought, and the concepts developed for nation-state parameters must be reconfigured. 2) Distributive justice must consider the normative significance of non-unitary modes of governance. Claims to equal shares may have to be tempered by an account of when sub-units must take responsibility for their worst-off, rather than expecting other individuals in the political order as a whole to do so. 3) A third important topic concerns the allocation of authority between the central level and sub-units. In the context of the European Union, the principle of subsidiarity has been introduced to resolve these issues, first in the Maastricht Treaty and most recently elaborated in the Amsterdam Treaty. The principle of subsidiarity places the burden of proof on those who seeks to centralise authorities. However, the principle is contested, can be interpreted in conflicting ways, and can apply in a variety of fields. It merits more attention by political philosophers.
Introduction
Globalisation and Europeanisation require renewed attention to the fundamental notions, premises and principles of normative political theory I am grateful for comments from Christien van den Anker and Katrin Flikschuh at the 1998 BISA Conference and later. The research has been funded by ARENA, a research program on the Europeanisation of the Nation-State under the auspices of the Research Council of Norway.. Globalisation concerns the increasing trans-border impact of agents, including governments, companies and other organisations. Governments introduce new global regimes, both as effects and causes of globalisation, thereby shifting governments' traditional domain of independent action. Globalisation thus shifts the domain of sovereign action. Europeanisation, in comparison, concerns the construction of European-wide bodies of governance in the European Union, and the new allocation of legal powers between states and union institutions. An effect of this europeanisation is that member states no longer enjoy the legal powers traditionally characteristic of sovereign states. Europeanisation thus shifts the bundle of legal powers available to state governments. This paper seeks to explore how and why the two intertwined subjects, normative theories of globalisation and Europeanisation, differ at least by the lights of one such normative tradition, that of liberal contractualism. If successful, this paper achieves several goals - though the present paper does not seek to argue for substantive normative conclusions. Instead, it contributes to the agenda of future research on global and European justice. These reflections will indicate in what ways liberal contractualism is not 'cosmopolitan' in various more or less worrisome ways. This concern explains why some details of contractualism are included, particularly concerning the interest in culture and the aims of normative political theory. Moreover, I shall suggest that the political philosophy of federalism merits closer attention when developing a normative theory of europeanisation.
The first section of this draft paper lays out some aspects of liberal contractualism. Section 2 points to some relevant differences in the subject matters of international and European political order. Section 3 indicates that the research questions are interestingly different for the two subjects. 
1 Liberal Contractualism
The contractualist account that we bring to bear addresses the conditions under which citizens have reason to accept institutions and cultures as normatively legitimate and binding on their conduct. The set of social institutions as a whole should secure the interests of all affected parties to an acceptable degree. These interests include peace, stability, satisfaction of basic needs, and fair shares of goods and powers. The contractualist account of normative legitimacy holds that institutions are legitimate in this sense only if they satisfy principles which can be justified by arguments in the form of a social contract of a particular kind. The principles of legitimacy that we hold institutions to, are those that the persons affected would unanimously consent to under conditions which secure and recognise their status as appropriately free and equal. For these purposes, the normative tradition of "liberal contractualism" include writers such as Brian Barry (1995), John Rawls (1971; 1993a; 1999) and T. M. Scanlon (1982; 1998)
Topic: Institutions and Practices
Different theories in the contractualist tradition have different subject matters. Some are concerned with principles that are to regulate behaviour generally (Kant 1980; Scanlon 1982 and1998), other focus on principles for the fundamental domestic institutions of a state (Locke 1963, Rawls 1971 and 1993a), or on principles for global regimes (Beitz 1979 Pogge 1989, Follesdal 1991 and 1995; Rawls 1999).
Social institutions are a particular kind of social practice generated through our joint participation according to public rules, and sanctioned through the use of state force. Without seeking more precision than is needed for our purposes, let us consider culture to be practices, that is: rule-regulated patterns of behaviour. We may talk of a social practice existing when people conduct themselves in accordance with public rules, be they rules of etiquette or rules expressed in law. These rules are not merely correct descriptions of habits: rules of practices are public, and shape our actions. Social institutions are social practices sanctioned through the use of state force. They include such rules of the game as the market system, marriage, courts, constitutions, ownership and the systems of education and professional certification. They create and allocate legal rights, and have profound impact on our lives. 
These institutions provide the backdrop for the distribution of important goods, powers, burdens and obligations. At the same time institutions shape our expectations and values. We have a strong interest in affecting these circumstances that shape our interests and plans. Furthermore, we have a strong interest in fulfilling our legitimate expectations. Hence control and influence over political decisions is a great good. This is why the distribution of political authority through institutional arrangements is a central topic for theories of justice seeking to justify standards for normative legitimacy. As an issue of clarification, other topics of the broader field of moral philosophy include such issues as the rules of practices that should govern interpersonal, non-institutional practices such as that between friends, and non-institutionalised aspects of office-holders' behaviour as they appear in such fields as political and professional ethics. 
The topic of concern for the tradition of liberal contractualism in political philosophy, then, is the set of rules and institutions, including the regulation of legal powers and immunities that in turn determine how material power and physical goods are distributed. Among the rules and norms of such social institutions are what students of international relations call "regimes": 
[s]ets of implicit or explicit principles, norms, rules, and decision-making procedures around which actors' expectations converge in a given area of international relations. Principles are beliefs of fact, causation, and rectitude. Norms are standards of behavior defined in terms of rights and obligations. Rules are specific prescriptions or proscriptions for action. Decision-making procedures are prevailing practices for making and implementing collective choice. (Krasner 1983, 186)
Normative assessment of social institutions require that we compare the consequences of alternative sets of rules for all parties affected by such rules in order to determine what is at stake.
Normative Individualism
This political theory assumes normative individualism. The ultimate grounds for all arguments regarding the social institutions must be based on the interests of the individuals affected by the rules under consideration. Of course, relevant interests may include individuals' interests in social activities and culture, involving the cooperation of others. Thus a shared culture can also be regarded as valuable by liberal contractualism. But appeals to the value of maintaining a culture or a language are regarded as a shorthand reference to the interest of affected individuals of having such a culture or language. The rules of a practice regulate behaviour: we act on them, generally abide by them, and often take them for granted. Furthermore, when we decide how to act, we take account of the rules, and hence of the likely though not certain compliance by others. This account seems to fit well with the role of culture often recognised by political theorist: of providing a structure “within which individuals form and revise their aims and ambitions” (Kymlicka 1989). Culture enable individuals to forecast correctly about their own future, including likely options, attainments and needs. With changes in values, norms, institutions, history and language, new opportunities appear, while others disappear. Culture understood as practices plays an important role in facilitating such forecasting. 
It is also worth noting that this normative individualism does not entail premises concerning self-centred motivation. Unlike the contractarian tradition of Hobbes and Gauthier, Liberal Contractualism of the sort explored here does not seek to justify morality from a premise of self-centred individuals. Rather, it assumes that individuals generally have an interest in being "able to justify one's actions to others on grounds they could not reasonably reject" (Scanlon 1982, 116). They "desire to act in accordance with principles that could not reasonably be rejected by people seeking an agreement with others under conditions free from morally irrelevant bargaining advantages and disadvantages" (Barry 1989b, 8). This commitment to give reasons "manifests our respect for the reasonableness of others" (Macedo 1990). The aim of Liberal Contractualism is not to justify morality, but rather to bring this commitment to justice to bear on our rules and practices. 
Equal Respect
This political theory also has an egalitarian premise; namely that all affected parties are worthy of equal concern and respect. The appeal to contract, and hence the idea that all affected parties must be served by the institutions, is an interpretation of this vague commitment. The role and interpretation of hypothetical rather than actual consent, sets this tradition apart from the contractarian tradition and at the same time allows for a critical stance towards existing institutions.
On this view, institutions are legitimate only if they can be justified by arguments in the form of a social contract of a particular kind. The underlying intuition is a contractualist interpretation of equal respect, which entails that all individuals must be served by the social institutions. Every individual's interests must be secured and furthered by the social institutions as a whole (Dworkin 1978). This commitment is honed by the notion of possible consent, allowing us to bring the vague ideals of equal dignity to bear on pressing questions of legitimacy and institutional design. The existing legitimate institutions are not binding on us because we actually consent, or participate in a daily tacit plebiscite (Renan 1939). To be sure, we usually act according to the practices we find ourselves part of (Walzer 1977, 54), and in just states should do so. But we do not have, and have never had, a real freedom with regards to the social institutions. Indeed, ordinarily we cannot choose to reject them, and not even the act of voting expresses a morally binding tacit consent to be governed.
Thus contractualism does not deny that we have a moral duty to obey the laws of the land, even in the absence of any consent on our part. We have many duties that we have not explicitly or tacitly consented to. Actual, tacit or hypothetical consent is not the source of moral obligation to comply. The idea of possible consent in the contractualist tradition is instead an expression of one important condition for such duties. Obedience is required only when power is distributed fairly, according to criteria acceptable to all under certain conditions. Appeals to consent thus serves to recognise legitimate authority, but consent is not held to generate the moral authority of institutions (Murphy 1994). Rather: any actual obedience on the part of individuals can at the very most be taken as evidence of their belief about the legitimacy of institutions, rather than as a justification of these institutions themselves (Raz 1994, 338; pace Walzer 1977). 
The role of contractualist theory is to delineate the limits to these duties that hold regardless of actual consent, including what Rawls' theory of Justice as Fairness calls the natural duty of justice, "to support and to comply with just institutions that exist and apply to us" (Rawls 1971, 115). Our moral obligation to obey the law of the land is justified in part by the claim that this social order could have been the subject of consent among all affected parties. But this does not entail that such hypothetical consent creates the moral obligation or duty in the same way as free and adequately informed consent binds those who so consent.
The commitment to equal respect is universal, that is: those on the inside of national borders have the same moral standing as outsiders. However, the focus of concern for liberal contractualism has largely been on the normative assessment of domestic arrangements, as they affect the inhabitants. Other important questions, such as those pertaining to a world order and the normative significance of state borders, have recently gained more attention. 
Acknowledges Pluralism
Every state contains a variety of religious views and cultural minorities, whose members hold partially incompatible views about the good life. Across states, this value pluralism is even more extensive. Disagreements about conceptions of the good increase the need for political theory, to reduce the fear of illegitimate use of state power. However, the disagreement about the ends of life also reduces the scope of arguments that can be offered and accepted among citizens of different views. The use of force in establishing and maintaining social institutions among individuals with different practices and beliefs requires a justification that does not depend on adopting one particular religious framework or a particular conception of the good life (Nagel 1987). 
The toleration required by such acceptance of pluralism is compatible with world views and religions that regard most other conceptions of humans and the good life as fundamentally mistaken -- as long as this view is constrained by a commitment that social institutions should not privilege one's own view over these others. We may note that this toleration does not require that we as individuals rejoice in diversity: joy may not be required for stable institutions among individuals who profoundly disagree. Mutual respect may suffice (Follesdal 1999a).
It might be thought that liberal contractualism has implications which fly in the face of respect for pluralism. Thus some hold that liberal contractualism of the kind presented by John Rawls rules out diversity  because it supports only one particular set of institutions, aiming for a blueprint for legitimate institutions. A consequence of this aspiration would be that there is little scope for different, yet equally legitimate political orders. Thus Michael Walzer argues that ".. the realms of philosopher kings would be identically fashioned and governed, all communities founded in the Original Position will be identical." (Walzer 1981, 393; and cf. Taylor 1985). However, liberal contractualism can admit that considerations of legitimacy underdetermine acceptable social institutions. That is, several alternatives may all be justified in the sense that they are permitted or preferred to a range of alternatives. Thus several different rules or practices may be deemed unobjectionable from the point of view of justice. 
Aim and Mode of Arguments: Consistency vs Deduction, Underdetermination
This aspect of liberal contractualism raises the important question of what are the aims of such theories. The aim of liberal contractualism is not to construct complete descriptions of required institutions. Instead, the aim is to resolve conflicts among considered judgements and clarify our views on areas where more determinate answers are needed. Now one satisfactory response to this task is surely to generate a blueprint. But there are other responses. Thus a unitary, ultimate principle such as J.S. Mill's Principle of Utility may serve as an umpire among all lower-level principles. However, this reductionist approach is not required in order to settle conflicts. Often all that is needed for the practical purposes is to identify some social worlds as out of bounds, as unjust or immoral. On this view, political theory aspires to put some constraints on what kinds of world individuals should acquiesce in, without necessarily pointing to one ideal world (Cf. O'Neill 1986, 48). Consider the argument of Rawls' Justice as Fairness: the argument for the two principles of Justice as Fairness is basically that those principles are preferred, on moral grounds (-- expressed and visualised in terms of the Original Position --) to certain predominant utilitarian alternatives. But neither utilitarianism nor the principles of Justice as Fairness are uniquely generated from the Original Position.
For our purposes, two implications are worth noting. Firstly, liberal contractualism does not replace politics, history or institutional creativity, but to the contrary relies on shared historical experience and culture, to be critically assessed. There is no sense in which principles of legitimacy, or particular institutions, are generated by the process of checking whether equal respect is secured. The procedure checks for consistency, and does not offer a deductive path. Moreover, the process can in principle allow several alternative principles. Thus the set of principles may be underdetermined, in the sense that alternative principles may all be unobjectionable. Furthermore, the same set of principles for legitimacy may allow a variety of sets of institutional arrangements, each of which satisfies the distributive requirements of liberal contractualism. The moral unity provided by such a theory is not one, therefore, of deduction, but of an analysis of the institutions which show that they are consistent with, and can be regarded as an expression of, a view of individuals as enjoying equal respect. This openness towards different, yet legitimate institutions allows some room for historical path-dependency (cf. Follesdal 1998a). No more specificity may be needed (pace Williams 1985, 52).
 Secondly, liberal contractualism may allow for a variety of just political orders. In light of these comments, it should be clear that this tradition may allow for different just institutional arrangements. Blueprints of institutional design are not only out of reach, but also not what political theory aspires to provide - contrary to Elster's interpretation  (Elster 1992). Institutionalisation of justice happens or is pursued in different, yet possibly equally just ways - for instance within different European states. A range of domestic arrangements may all be roughly acceptable, yet create tensions when confronted with the need for harmonisation for instance in Europe. This poses a particular challenge for developing a political theory for Europe, as will be discussed below. 
Relevant Interests  
For the purpose of justifying social practices, institutions and regimes, contractualism requires that we find suitable descriptions and weights for the interests we are prepared to offer as premises in the arguments. Which impacts on interests or aspects of individuals should be considered as relevant is itself an important and controversial topic within normative theory, sometimes discussed under the heading of "the currency of justice" (Cohen 1989,  1993). Given the pluralism of conceptions of the good, there will be disagreement about the absolute and relative importance of various interests we have, and therefore we may disagree about the value of a wide variety of goods under institutional control. When comparing particular rules or principles, contractualist arguments must therefore appeal to their impact on recognisably important interests. We might therefore led to focus on a limited set of goods clearly needed for less controversial interests, including those required for survival, such as foodstuffs and public health measures, and strategic goods that are all-purpose means for a broad range of life plans: Income and wealth , social positions, political power and educational opportunities. Rawls' Social Primary Goods is one example of such a list. 
For our purposes here no agreement on such a list is required. Nevertheless, it may be illuminating to consider how pluralism restricts the range of appropriate arguments, using the case for political rights. The power to regulate practices and social institutions is an important good, but not because individuals have a fundamental interest in self-legislation or autonomy. Such arguments draw on a contested conception of human nature. Rather, the reason for valuing political rights is that social institutions shape options and self-perceptions in ways that affect our expectations, and in turn our life prospects, and the further social fact that within a political order, such institutions are under the political control of some persons. For the purpose of arguments about legitimacy, it seems plausible to hold that individuals have an interest in influencing the social institutions, especially as compared to the alternative: that such powers are enjoyed by others.
2 Divergent Characteristics of Political Orders
In this part I sketch some features that distinguish the global arena from the political order of the European Union, of relevance for claiming, in section 3, that the need for and role of normative political theory is different for the two cases. The global political order and the European political order are both shaped by states' response to globalisation and interdependence. Many international regimes involve a restriction in the option set of legally sovereign governments, while the European political order also involves a partial transfer and pooling of sovereign power, affecting the legal sovereignty of Member States more profoundly. 
Responding to Global Interdependence: self constraint and pooled sovereignty
The relationship between states has historically been described as anarchic, central in the realist tradition of the 20th century but harking back to Hobbes (1968) and even Thucydides (1951). The extent and impact of anarchic features of international relations is still a contested issue among scholars of international relations (Baldwin 1993). The anarchical character is often (though not always) attributed to the independent decision making by formally sovereign states in pursuit of the national interests, variously defined (Stein 1983). Such uncoordinated actions have often been beneficial or at least tolerable for governments. Often, informal regimes have served to mitigate some of the uncertainty and distrust characterising anarchic relations. However, in several issue areas governments have chosen to regulate their conduct even further, through common constraints on their actions by means of international institutions. This is particularly so in areas characterised by complex interdependence (Keohane and Nye 1977) involving non-state actors. In consenting to these formal regimes governments mutually constrain their scope of sovereign actions, and thereby set or shape the rules of the game of international and transnational relations. These regimes reduce the likelihood of partial compliance under uncertainty by both increasing the benefits of compliance and sometimes by providing sanctions. Moreover, regimes can reduce the detrimental effects of non-compliance through increased transparency (Keohane 1989). 
To illustrate, consider how globalization foster and is regulated by regimes. Globalization can here be understood as changes in the options and capacities of business and domestic governments, increasing agents' impact beyond the borders of each state. This globalization is a pervasive feature of the world order.
globalization can be taken to denote the stretching and deepening of social relations and institutions across space and time such that, on the one hand, day-to-day activities are increasingly influenced by events happening on the other side of the globe and, on the other, the practices and decisions of local groups or communities can have significant global reverberations  ... stretching of social relations in and through new dimensions of activity - technological, organisational, administrative and legal, among others -- and the chronic intensification of patterns of interconnectedness mediated by such phenomena as modern communications networks and new information technology. ((Held 1995, 20-21.)
Among the interrelated causes of globalization, three may be mentioned. The development of  the "digital economy", using information technology which shifts control from domestic governments to financial markets and multinational enterprises. Transnational financial markets increase the mobility of capital in a global integrated financial market (Strange 1986). The high degree of international financial capital mobility, combined with increased exchange and interest rate volatility, has great impact on governments' policy options. Thirdly, multinational enterprises have become more prevalent. They engage in foreign direct investment and own or control business in several countries (Dunning 1993). These three causes have been permitted to flourish against the background of regimes maintained by states. 
 Among the pervasive effects of globalization is the partial homogenisation of domestic cultures and economic policies. One important mechanism is competition among domestic market regulations. Capital and multinational enterprises are mobile, thus tempting states to compete for business. This can lead to a  race to the bottom, not only in terms of cost-effective production, but also in terms of wages, or health, safety and environmental standards. Some such variations may be permissible comparative advantages, e.g. exploiting cultural differences of work habits or relative wages. But it also raises important questions of what are the acceptable limits to such variations. 
Through treaties and other international organisations such as conventions on human rights, work place legislation, environmental regimes, or the World Trade Organisation, legally sovereign states have voluntarily restricted their scope of freedom of action in order to better achieve national interests, variously understood. They have restricted their legal immunity and option range. We may speak of an international society of states, in Hedley Bull's sense:
When a group of states which is conscious of certain common interests and common values conceive themselves to be bound by a common set of rules in their relation with one another, (e.g. as being members with like rights and duties) and share in the working of common institutions.
						(Bull 1977, 13)
Of course, the existence of such regimes is not to say that any order bolstered by regimes is just, only that regimes make the actions of others and their effects easier to predict. Nor do regimes of this kind represent a restriction of state sovereignty. The limitations on legal immunity of states notwithstanding, states remain important actors in creating and maintaining global regime. It still makes sense to talk of a system of formally sovereign states, characterised by external independence/immunity from agents and internal supremacy over all other actors. Regimes of this kind have affected their option set, not their legal power to set policy.
The interdependence among states in Europe is more acute. Governments have agreed to shared institutions, including monetary union, common currency, and full freedom of movement for capital, workers, goods and services. As a result, citizens have become better off in some ways, but are vulnerable to shocks otherwise buffered by government intervention. The changes in governance in Europe also means that Europe is no longer accurately characterised as consisting of sovereign states, for the Member States of the European Union can no longer be described as de jure sovereign. They lack external independence, because they share powers in the form of 'pooled sovereignty' with no one locus claiming supremacy. Influential arrangements of European governance are in place, imposing laws and regulations on Member States sometimes contrary to individual governments' stated opposition.
Scholars often hold that Bull's description of neo-medieval order fits the polity that is Europe: it is a system of overlapping authority and multiple loyalties (Bull 254, 264-276). The regional authorities of European institutions, as well as sub-state authorities, suggest that there is no sovereign. A fundamental challenge to this political order is to make sense of rulers being accountable to the electorate in any sense familiar from domestic democracies. It may be near impossible to determine who has legal powers over what real options, thus difficult to determine whether rules have used the public trust in acceptable ways.
Mode of International Cooperation: Unjust Modus Vivendi or Moving towards Closer Union
Any suggestions for standards of a just world order must face two important sets of criticisms: a) that any such just order is likely to be extremely unstable, with defection likely and to be expected -- and b) how we were to get there at all from here. One important reason for these worries is the nature of cooperation characteristic of the global order of states: a modus vivendi. The challenges facing a European political order are different. 
Modus Vivendi is latin for "way of life" or "manner of living". In the study of international relations it is often used to describe the state of affairs where two governments agree to differ. Often it is used for informal arrangements, for instance as the outcome of a dispute. While the parties do not agree, they have worked out a way of living with their differences.
As an alternative to war, modus vivendi is not bad: Few human bads are worse than overt hostility. Thus modus vivendi allows for some improvement, at least for one party, over at least this alternative. But other alternatives may be even better, for a modus vivendi has at least two flaws. The international society is characterised as both unjust and unstable.
The result of a negotiated outcome of conflict may quite possibly be unfair. A modus vivendi may skew the distribution of benefits and burdens on the basis of bargaining positions and threat advantage, with no concern to improve the situation fairly for all affected parties. I submit that the current world order is unjust in the intuitive sense of this word: many will agree that the level of mass starvation appears to be in part due to an avoidable aspect of current trade and military regimes.
A modus vivendi is also unstable. The modus vivendi agreement must be in the self-interest of each party, where the outcome is determined by a) the relative power of the parties and b) their gains relative to their alternative courses of action, both of which may shift over time. Some participants may want to defect, or renegotiate the basic agreement at any time (McClennen 1989).
Compliance and support will be dependent on each party's perception of compliance by the others. Insofar as these sources of instability are public knowledge, that each party will prefer defection to compliance as soon as self interest require and circumstances allow. This is indeed the "state of war" Hobbes was concerned with: Not actual war, but the "known disposition thereto". Long-term stability is out of reach, and with it all the benefits of planning and expectations. 
In the European Union, the treaties are sometimes presented as expressing a modus vivendi.  The term has also been used to describe the provisional agreement between Council, Commission and Parliament, namely that drafts of implementing acts should be sent by the Commission to the corresponding European Parliament Committee, and that any comments sholud be heeded as far as possible. This formulation is used in European Parliament discussions of the Amsterdam treaty about placing powers of implementation with the Commission. This usage is relevantly different from the issue addressed here. They are said to be unjust and unstable and agreements on terms set by states exploiting their bargaining advantages unfairly in pursuit of their national interests. One example of alleged injustice are the privileged position of small states in the voting arrangements of the European institutions ( Pinder 1993). Another is the restriction of the European political agenda towards economic efficiency considerations, rather than also addressing redistribution or alleviation of the social costs of cross-border markets. The current arrangements are more in the interest of some state parties than of others. 
However, in the absence of a plausible normative theory for federations, neither of these objections can be said to be decisive. One reason is that the member states do not seem to be drastically unjust, by a wide range of normative criteria. All Western European states are welfare state regimes, expressing  a vague ideal of equality partly by the role of the state in securing some social means for every citizens. This is not to deny that the levels of provision vary, and that the minimum level is achieved in different ways in 'liberal', 'conservative' and 'social democratic' regimes:  The state serves a residual role relative to the market or the family, or plays a more central role, respectively  (Esping-Andersen 1990). An ideal of equality may also be discerned in the European definition of poverty. Unlike US poverty measures, focused on minimal economic survival, the European Union treats poverty as a matter of relative income. People are poor if they are unable to participate in social life due to lack of resources. This public commitment to equality of some kind, combined with a moderate to high standard of living in all European states, and life expectancy above 70 years in all of the states, make life easier, better and longer for Europeans than for many others. 
This is not to say that distributive justice is achieved, within or across state borders in Europe. Public policies fall short of the normative ideals. Persistent unemployment and contracting levels and eligibility criteria for social benefits may entrench the social exclusion of the long-term unemployed (Schmitter Heisler 1996). Moreover, the European Union puts a squeeze on costly domestic redistributive policies, while the social dimension of the European Union fails to provide for redistributive measures at the European level except as improvements on market efficiency. Nevertheless, I suggest that European states may be regarded as 'not drastically unjust', leaving details of the definition aside. 
We must also consider whether the European Union is currently unstable, in the sense that powers and institutions will most likely continue to change - particularly as the eastward expansion forces drastic reshaping of the institutions. However, the institutions are stable at least in the sense that fundamental 'constitutional' arrangements require unanimity among all Member States. Defection on a major scale are unlikely, due to the institutional arrangements for sanctions and side punishments.
The upshot of these aspects of  the European Union is that the primary questions for normative theory concern criteria for legitimate development from current political order, characterised as a set of not drastically unjust states, toward a more just European order with federal elements rather than sovereign states. These challenges, immense as they are, raises other, perhaps more tractable issues than improving on the world order. The collective action dilemmas regarding regime change in the European Union are less pervasive, partly because there are institutions of governance in place for managing and influencing some such regimes, and for ensuring compliance. 
The Constraints on Regimes: respecting Illegitimate or Legitimate Expectations 
Internationally, there can be little doubt that there are corrupt governments in place, and that there are many states which fail drastically according to most plausible standards of domestic distributive justice. Among the pressing normative issues raised by the global order are humanitarian intervention and development assistance to the poor under corrupt governments. Moreover, changes in the current order for the better seem required, if possible. Such changes must respect legitimate expectations, but can to a larger extent disregard illegitimate expectation of those who benefit unfairly from current practices.
Within the European Union there are also a range of different domestic political orders. For instance, the specific welfare regimes vary. However, it is by no means clear that only one such set of welfare arrangements satisfies the appropriate standards of  legitimacy and distributive justice. I submit that some of the variety observed among European states illustrates the point made in section 1, that liberal contractualism may underdetermine institutional arrangements.
Furthermore, it is not clear that cooperation among states of the kind observed in the EU is required by considerations of justice. Rather, it may be thought that international cooperation of this kind, duly modified to ensure fair treatment of those affected inside and outside of Europe,  is permissible, but not normatively obligatory. However, once these regimes exist, of course, new consequences occur, and hence new normative requirements may apply. Thus we may expect, and normative theory may require, harmonisation of domestic policies in several fields such as pensions, workplace-related benefits, taxation, etc. With a common European currency, more harmonisation may be required because of the increased impact across state borders. An important normative issue is how to respect legitimate expectations, created within different domestic cultures, throughout such drastic changes. 
3  Divergent Normative Agendas for assessing Institutional Change 
The extent of institutional cooperation among individuals vary, depending on whether they reside within the same state, or reside in the European Union, or live in different sovereign state. Some liberal contractualists, such as Brian Barry, hold that the institutional ties among individuals have no fundamental significance for the claims they may make on one another: 
If Rawls' arguments are valid for domestic justice, why would not the same arguments compel the representatives of countries to choose a global difference principle to govern the relations between countries?  I must confess that I can see no reason." (Barry 1989b, 189; and 1973), 128-32)  
Various authors outside the liberal contractualist tradition have objected to this, either because such views are said to ignore the moral significance of the constitutive role of community, because of psychological limits on human motivation or otherwise (cf. Miller 1995; Bellamy and Castiglione 1998). Other liberal contractualists have also argued that the institutional ties affect the claims individuals may make on the goods created through participation in these practices. Thus principles such as Rawls' Difference Principle may apply among citizens, while for international justice less egalitarian institutions and regimes may be legitimate (Follesdal 1991;  1999b). 
Leaving these substantive issues to the side, it is still worth noting that different research questions seem urgent for normative theories of globalisation and europeanisation. The relevant differences, noted above, suggest that the agendas must address issues such as 
- Legitimate transitions from an unjust international order plagued with instability, versus legitimate transitions among just orders from a society of European states to a post-state order with federal elements.
- Criteria for assessing the domain of sovereign decision-making in a system of states, versus criteria for assessing the allocation of legal powers in a multi-level political order. 
Questions raised by Globalisation 
The important questions of global justice include, no doubt, the principles of justice that should regulate a world order which is in accordance with these principles, and where there is general compliance with the institutions. Such principles belong to what we, with Rawls, may think of as 'ideal theory'. 
The legitimacy of a modified state system is among the central research questions: Does a just world order prohibit a system of sovereign states? Or, if not, what is the proper domain of options among which state governments may decide with immunity from outside interference? Whether liberal contractualism requires or even requires institutions of global governance and global political rights is a question which cannot be answered without a massive infusion of empirical premises about stability and the likelihood of the satisfaction of individuals interests under alternative regimes. Thus liberal contractualism deviates from 'cosmopolitan' theories insofar as the latter assume that global government is "immanent within cosmopolitan claims about the moral equality of all human beings." (Linklater 1998, 127; and cf. Bellamy and Castiglione 1998)
A second important issue is the permissible modes of sanctions by external actors when governments abuse their powers e.g. in massive human rights violations. Let us provisionally use the concept 'human rights' to include certain legal norms within the UN and regional organisations. I suggest that we regard human rights as required by principles of legitimacy put on governments. Human rights are universal conditions on the legitimate allocation and exercise of sovereignty within and across borders. They are regarded as universal in the world of states as we know it: all individuals have such rights. Moreover, they entail obligations for states and the system of states, serving a critical role with respect to domestic legislation (Follesdal 1995). The general justification for such human rights is that they prevent many of the threats to individuals' vital interests -- their basic needs -- which a government poses towards its citizens. Such a justification and specification of each human right requires detailed arguments about individuals' interests, arguments about the likely harms to the adequate satisfaction of those interests, and arguments showing that there are efficacious institutional protections which do not engender equally grave risks for other individuals. Important issues which must be addressed concern the legitimacy of humanitarian intervention as well as the responsibilities for securing basic needs and emergency aid.
A third issue concerns criteria for assessing globalisation of the kind sketched above: what are the limits of permissible inequalities wrought by mobile capital and multinationals, and what might be required in terms of popular control over these processes which elude domestic democratic control (Held 1995).
There are also important -- and more pressing -- issues belonging to non-ideal theory: How individuals and governments should act under, and improve on, unjust global regimes and abuses that would be checked in a more just world order. Rawls has recently addressed some of these issues, concerning ow non-liberal states should be treated in the community of states (Rawls 1993a, Rawls 1999) For some criticisms of these attempts, cf. Pogge 1994, Follesdal 1997c..
Questions raised by Europeanisation
Developments in the European Union raise additional issues, adding to the important normative questions of globalisation They include at least two:
The question of just transition arises here in a different setting, namely how to harmonise domestic orders which have given rise to not obviously illegitimate expectations. This is not a matter of non-ideal theory, but instead concerns how to adjust just domestic institutions according to the changed circumstances of European interaction. In particular, it is important to consider how such changes should respect the various national cultures in the European Union. The domestic institutions and the cultures have fostered reasonable expectations among citizens. These expectations concern a broad range of their social world, from the stability of institutions such as pensions and professional careers, to the stability of the 'national' culture that surrounds them and which have provided them with context and meaning. As indicated above, liberal contractualism recognizes the importance of culture, but principles for coping with cultural change remain underaddressed.
Another important research task is to develop normative criteria for political orders that are not sovereign states. The European Union develops along one of several paths that can be characterised as non-unitary system of political order. Both the Member States and the central unit will enjoy political powers (Nentwich and Falkner 1998a, 1998b). Federal, confederal and consociational arrangements belong in this vague category. These topics were once addressed by political philosophers, witness (Althusius 1932, Kant 1970, Hume 1882, Harrington 1656 and the authors of the Federalist Papers (Hamilton 1961). For historical sources, cf. Elazar 1987. The topic has received some attention recently - by such authors as (Barry 1989a, and Norman 1994), but has yet to be developed satisfactorily. To support this case I close the paper by consider some recent attempts at bringing Habermas' and Rawls' impressive theories to bear on political orders with federal features.
Jürgen Habermas holds that the ideal deliberative procedure is constitutive of correct or legitimate decisions (Habermas 1996; 1987). The legitimacy of laws stem from the character of the legislative process. The procedure must embody norms of freedom, equality, publicity, such that the decision is fair and everyone could in principle accept it. Discourse, conducted under certain specified ideal conditions, yield conclusions that are correct - amounting to a constitutive account of truth. Normative truth is constituted as - or possibly amounts to.  the actual outcome of deliberation among all affected parties under certain ideal conditions. Leaving aside criticisms concerning this theory of truth and the epistemic or constitutive role of discourse (Bohman and Rehg 1997, Bohman 1999), we here consider how federal arrangements may be developed on the basis of Habermas' theory. The concern to include all affected into the deliberations suggest a splitting of the political agenda among levels of governance. However, it is unclear what political tasks are permanently left for state governments and domestic politics. Are there any political issues that should be settled at domestic level? If so, why? Some texts suggest that the perspective of discourse ethics will empty the state of political control, leaving state governments primarily in charge of humanities and the arts:
differentiation could occur in a European culture between a common political and the branching national traditions of art and literature, historiography, philosophy, etc. 
							(Habermas 1992, 12)
To be sure, culture is important on the liberal contractualist view. But it would seem that little would distinguish this political order from a unitary arrangements familiar from existing states. A theory for a non-unitary system of governance would need to if the sub-units only regulate cultural matters.
John Rawls' substantive principles of distributive justice are defended for the basic structure of a single society, on the basis of a 'political conception' of justice. Such a political conception would be stable because individuals have reason to endorse it as a shared component of a range of fuller and more controversial views about the good life, the proper nature of humans etc. The conception of justice is thus part of an "overlapping consensus" which includes principles of legitimacy and their immediate grounds. The liberal contractarianism of Rawls is specifically tailored to handle pluralism of conceptions of the good life, seeking sufficient support for shared institutions from common denominators in a variety of comprehensive views.
Percy Lehning has recently sought to apply a similar approach to the European Union (Lehning 1997, 117). Lehning draws on suggestions by Habermas (1992), Norman (1994) and Rawls (1993a) in suggesting that the same idea of overlapping consensus can be reapplied to the institutional form of federalism. However, I submit that the European project is relevantly different from Rawls' projects. The theory of Justice as Fairness seeks to justify principles on the basis of  a political overlapping consensus among different comprehensive views. Rawls' theory offers answers to the question 
"How is it possible that there may exist over time a stable and just society of free and equal citizens profoundly divided by reasonable though incompatible religious, philosophical, and moral doctrines?" (Rawls 1993a, xviii)
Rawls' theory addresses the institutional relationship between individuals with comprehensive conceptions of the good, who agree to disagree on a range of issues they come to see as irrelevant for the political purposes of defending pp of justice for their common arrangements. The challenge in the European Union, on the other hand, is to find a political consensus among different different institutional embodiments of (roughly) similar political principles of justice, including the shared commitment to human rights and extensive welfare state arrangements. Using the apparatus of 'overlapping consensus' to address relationships among the units in federations misses the relationship between sub-units and central institutions. The European Union does not only face the problem of reasonable disagreement on non-political issues, but also the problem of different choices of political,  institutional arrangements, which must be changed in light of some emerging European order even when the domestic arrangements satisfy principles of domestic justice. Note that this way of stating the normative question of the European Union arises because of the underdetermination of institutional forms by normative principles in liberal contractualism.
Europeanisation must be assessed by principles for a just non-unitary order with different, possibly legitimate political sub-units, none of which are drastically unjust, and each of which are in the liberal tradition in the sense of seeking to base their institutions somewhat independent  of comprehensive views. For members of the member states the question is not whether more values and norms must be avoided for purposes of establishing principles for a federation of states. Instead, it appears that the question is: Given that certain values and ideals are assumed in the best justification of  domestic institutions, what do these values and ideals entail regarding a legitimate non-unitary political order? For it is not obvious that political orders must have a unitary government in order to satisfy our ideals of freedom, equality and solidarity.
I suggest that at least three central topics must be addressed by such a normative theory of federalism when brought to bear on the issues of europeanisation.
Democratic theory must be rethought, and the concepts developed for nation-state parameters must be reconfigured (Follesdal 1997b). For instance, what sense if any, can be made of the precept of transparency, accountability, or the principle of one person one vote in a non-unitary political order? With regards to the distribution of votes, for instance, it is not obvious that equal representation or voting weight of all individuals is required, either in sub-units or at the central unit. The allocation of votes would appear to be a matter of likely cleavages and of likely effects of alternative allocations of control. Thus it remains an open question whether the member states of the European Union form important cleavages for veto or blocking votes.
Distributive justice must consider the normative significance of non-unitary modes of governance. Insofar as liberal contractualism has clear egalitarian requirements concerning domestic institutions, it remains to be seen whether there is much room for sub-unit legislation and policy choices if such autonomy challenges equal living conditions across sub-units. Claims to equal shares may have to be tempered by an account of when sub-units must take responsibility for their worst-off, rather than expecting other individuals in the political order as a whole to do so. This result may also lead some theorists to reject federal arrangements as contrary to the fundamental equality owed each person (Follesdal 1997a)
A third important topic concerns the allocation of authority between the central level and sub-units. In the context of the European Union, the principle of subsidiarity has been introduced to resolve these issues, first in the Maastricht Treaty and most recently elaborated in the Amsterdam Treaty. The principle of subsidiarity places the burden of proof on those who seeks to centralise authorities. However, the principle is contested, can be interpreted in conflicting ways, and can apply in a variety of fields. It merits more attention by political philosophers (Follesdal 1998b). 
Conclusion
I have sought to indicate some topics for the agenda for normative theorists concerned with globalisation and Europeanisation. I have argued that these different empirical and legal processes challenge liberal contractualism to address several impontant issues which have hitherto not received sufficient attention. To underscore the need for further fundamental philosophical research, some attempts at 'applying' existing theories to federal arrangements have been criticized in passing. 
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