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Andreas Follesdal
The Political Theory of The White Paper on Governance: Hidden and Fascinating 
The Commission White Paper on Governance presents thought-provoking proposals regarding several important issues facing the EU, ranging from improving the policy making and implementation processes to bolstering the Union’s international representation and visibility on the global arena. To appear in European Public Law  2003  I am grateful for incisive and constructive comments by Jo Shaw and participants at ARENA’s 2002 Conference, including Morten Egeberg, Deirdre Curtin, Morten Kællestrup, Iver Neumann, Johan P. Olsen, Inger Johanne Sand, and Ulf Sverdrup.  A striking feature of the White Paper is that the proposals are proclaimed without much attention to the complex weighing of alternatives premises and policy proposals that surely should inform such recommendations. In defence of this silence, such reflections were more visible in the preparatory stages, but were subdued during the process. The history and task of the Working Paper provides ample explanations of why principled arguments are absent. A more self-reflective and explicitly philosophical document would surely be politically unfeasible. It would also appear unnecessary, given the primary role of a White Paper of laying out concrete proposals for Community action. 
In light of its tasks, it would be a category mistake to assess the White Paper as a treaty of political philosophy. Surely it should not be rejected merely on the basis of what it does not address. Yet the implicit premises of the White Paper proposals merit close scrutiny. The proposals are charitably interpreted as resting on certain premises and models of politics and legitimacy – worrisome premises that should affect their assessment. The document appears to build on a conception of power, and on a conception of the Commission’s appropriate role and responsibilities that are fascinating -  fascinating in the ambivalent sense of being terrifyingly interesting.
The aim of these reflections is to argue that the White Paper rests on a model of politics and of legitimacy bursting with controversial premises. The implicit conceptions of power and legitimate authority are fascinating, begging for questions starting with Juvenal’s: “Who guards the guardian of the Treaties?” Such questions are left unasked – and unanswered. This is most evident concerning the appropriate role of the Commission within the future European political order. The Commission should serve as a dominant optimiser within the processes of multi-level governance involving political agents at various territorial levels, and between the Commission and private actors within networks (15). The Commission, and it alone, can find solutions without conflict (15). Only among Community institutions does the White Paper foresee conflict, in which case the Commission position should dominate those of the Council (29). The Commission alone reliably acts in the general European interest, which should dominate all other concerns (33). The Commission should enjoy broad executive discretion under broad legislation (20), and be free from detailed scrutiny (30). 
The following remarks identify several of the gaps in the White Paper proposals. A critical defence of other, more plausible views is required, but must wait for other occasions. The critical comments are structured according to five principles of good governance set out in the White Paper. However, as will become clear, this should not be taken as agreement to the Commission’s assumption that these five principles are exhaustive or uncontested. 
First some praise. The White Paper has been criticised for offering too little, and for offering too much. Both criticisms are sound - in part. Expectations were too high, perhaps unduly heightened by the wait. A document loyal to the existing treaties can only achieve so much, and the White Paper does indeed have some valuable proposals. It acknowledges and addresses several important topics: improving the policy making process; bolstering the Union’s international representation and visibility on the global arena; and enhancing implementation of Union policies. The present comments address the first of these. 
The White Paper explores novel procedures such as Open Coordination, and recognises and even addresses several problems with current administrative procedures. It acknowledges problems of skewed participation and lack of information long noted by scholars. The White Paper also provides constructive proposals for more transparent consulting: A code of conduct for the Commission, a list of consultative arenas, and an on-line database of civil society organisations involved at the European level.
Some may dismiss such suggestions as too little, too late, but surely these initiatives boost transparency. Some suggestions are indeed contested: A recent Swedish Official Paper on democracy recently dismissed a similar proposal that lobbyists should be registered (SOU 2000: 1, 95-96).
Other suggestions for reform show that the humble aspirations stated in the White Paper are deceptive. The document does not rest content within the current treaty; rather, it outlines a model for the future Union to be pursued by the Commission in the future treaty reforms (34), and to be addressed by the Laeken European Council (35). Notably, it claims that shared competences, rather than split competences, are necessary – in disagreement with the  Nice Treaty (35). The White Paper also launches a consultative process on the need for further action, though particularly by the other institutions and Member States.

The White Paper has several intriguing suggestions concerning how to modify the processes of policy making. The political theory of the Union underlying these recommendations merit close attention -- more than found in the White Paper itself. 
Whence and Whither 5 Principles of Good Governance?
The White Paper flatly states that "Five principles underpin good governance and the changes proposed in this White Paper: openness, participation, accountability, effectiveness and coherence.” (10) It would be premature to agree that precisely those five principles are components of the best theory of legitimate governance. Rather, the list begs the obvious question “Whence these five principles?” 
Several crucial issues are obscure. Why these five principles, rather than others such as the rule of law, political equality, or fairness? What grounds are there for regarding them as constitutive and exhaustive of standards appropriate for democratic legitimacy (4)? Do they for instance exhaust the common ground of Member States’ political culture? Furthermore, how are these fairly abstract principles best specified for purposes of institutional design at the European level? Different traditions yield different specifications of such ideals as openness, accountability and effectiveness. A defensible elaboration should be based on the best arguments for these principles. Further challenges concern how these principles are to be weighed and adjusted in cases of conflict – the typical stuff of political theory. Such questions could be addressed in light of reasoned conceptions of the European Union, citizens, and Member States and their relationships, defended as the best expressions of equal respect due all those living under coercive institutions. But such conceptions and arguments are never made explicit in the White Paper. Hence the unavoidable trade-offs and specifications of the five principles remain obscure and worryingly open to unguided discretion – by the Commission.
1 Openness
Several White Paper suggestions enhance transparency of the decision-making processes. These suggestions seem plausible and overdue, as far as they go. Yet the White Paper ignores that such transparency may come at the price of ‘efficiency’, another of the five principles. Moreover, calls for transparency may push some creative solutions out of reach, since complete openness can hinder the frivolous and creative exploration of acceptable alternatives. If legitimate governance requires maximal transparency to ensure actual, informed participation by all affected parties, such tradeoffs may be what justice requires. Alternatively, sufficient openness might be secured by post facto review about the closed-door negotiations, or by using intermediary representatives, allowing citizens to hold their officials to account but only post facto. Such arrangements may be acceptable by some theories of legitimate governance. The reasons, content and weight to be given transparency and efficiency, considerations that might guide such tradeoffs, remain opaque. 
2 Participation
The White Paper has several admirable suggestions for how to add perspectives and concerns in the decision-making processes of the Union. It is particularly concerned to correct the perceived bias in existing contributions favouring business and organised interests (cf. Streeck and Schmitter 1991; Kohler-Koch 1998 and several others). However, accountability and authority in multi-level governance raise important normative questions (Scharpf 1992; Abromeit 1998; Kohler-Koch 1999). These questions have yet to be addressed satisfactorily by normative political theory in general, and by the White Paper in particular. The following comments illustrate some of the questions left sadly unanswered by the Commission.
The term “Multi-level governance” is often used to describe the multi-agent modes of decision-making in the European Union. At least two different senses are used: the “vertical” dispersal of political authority from the state upward to a supranational level and downward to sub-national/regional levels; (e.g. Marks, Hooghe, and Blank 1996); and the combination of such vertical dispersal with a “horizontal” dispersal that involves non-political actors (Börzel and Risse 2000; Hooge and Marks 2001). Vertical and horizontal dispersion respond to different normative arguments for participation, and raise different normative challenges concerning such issues as representativity, transparency and accountability. 
Vertical dispersion of authority is often justified by appeal to considerations of subsidiarity. Powers should be located or used at the lowest level, at higher levels only insofar as needed to secure the ends of the political order. When competences are shared between several territorial levels, subsidiarity requires that decisions should favour the lowest level. Among the crucial challenges to subsidiarity as a principle for the EU are the competing conceptions of the ends of the Union, since disagreements about ends render the principle indecisive (Follesdal 1998). While the Commission may be entrusted with furthering the ends as specified in the treaties, it is not clear why the Commission is best equipped to determine what those ends should be in cases of disagreement.
The White Paper also recommends horizontal dispersion in the form of extensive involvement by non-political actors in the decision-making process. One reason for urging broad participation is to enhance compliance by boosting ownership (21). Such considerations may hold true under certain conditions, but have some significant implications. Insofar as claims to inclusion rest on the need to secure compliance, only those whose compliance matter need be included. In contrast, those who cannot affect others have no claim. This conclusion is a blatant violation of normative commitments of long standing in Europe, that we have particular obligations regarding those who are vulnerable, regardless of their threat potential. 
A second worry is that this strategy might risk a backlash if not all those affected are included. The White Paper seems insufficiently aware of the risks of partial participation. It seems to assume that any increase in participation also increases the legitimacy of the process and/or the result. However, as corporatism showed and shows, partial participation may worsen the position of those not included in the decisions giving rise to justified contempt for the political process.
A further confusing issue is the responsibilities of civil society, as the Commission sees them. The White Paper observes that civil society has an important role in “delivering services that meet people’s needs” (14) Surely this is true; but that should obviously also be the task of the Commission, as well as various other political bodies. More must be said about the specific roles of civil society, to be protected and promoted within a future European political order. Such issues remain obscure in the White Paper. Moreover, civil society in general is said to have responsibilities toward the EU institutions in general (15); but the grounds for such responsibilities are not clear.  Furthermore, it is not at all obvious why all organisations in civil society need to abide by the same accountability standards as political organisations, as the White Paper seems to insist (15, 17). 
A related topic is the limited role of civil society. Its definition and role seems incomplete in the White Paper. The text focuses exclusively on the role of parties in civil society as direct participants in the decision procedures. However, civil society also plays other important roles in a legitimate political order. 
Speaking truth to power is traditionally one central task of media and universities. One valuable role of the research community is to shed critical light on expert recommendations. This role greatly facilitated by the White Paper suggestion that expert advice be made public. There are, then, two different, honourable roles for scientific expertise: inside and outside the institutions with political authority. These two roles stand in tension, but this tension is not reflected in the White Paper. Indeed, the White Paper ignores the role of civil society in providing an arena for principled arguments above and about the exercise of political power. 
Regarding mediation in general, the White Paper seems overly optimistic concerning its ability to create efficient agreement without conflicts, while allowing maximal participation. The White Paper assumes that consultation will not be institutionalising conflicts, but instead serve to secure effective policy shaping (15). The potential for conflicts goes unacknowledged, but is surely extensive. Several areas for Community action centrally involve distributive conflicts between affected parties – consider social protection, environmental risks, etc. And even when it is possible to find solutions that are beneficial to all parties, they may still disagree about how to divide the benefits among themselves. 
The Commission could make at least three ways to remove the appearance of such conflicts.  Firstly, reduce the number of parties included in the process – contrary to the principle of participation. Alternatively, the Commission could reduce the number of alternatives available to choose between. Hiding such options will reduce the significance of politics, and will be detrimental to popular political involvement. Granting the Commission such power to frame the alternatives means granting it "the supreme instrument of power" (Schattschneider 1960, 68) – in blatant violation of the principle of openness. Thirdly, the Commission could be guided by consideration of the general European interest in convincing the parties to agree on an outcome. This, of course, assumes both that the Commission has a clear grasp of what the general European interest is in such instances, and that the parties find reason to trust the Commission. Both are open to doubt, but no such worries appear in the White Paper.
To conclude: Accountability and participation are not guaranteed in multi-level governance (Wessels 1999, 266), and the White Paper provides little in the way of improving on these problems.
3 Accountability
The White Paper laudably suggests a Code of Conduct regarding whom the Commission should consult, and when and how such consultations should occur (17). This is an important means for bolstering accountability of those consulted, but the Code does not protect against differential impact on decisions. The issue is not only who gets to talk, but who has influence. 
Moreover, and more fundamentally, accountability is also a requirement facing the Commission itself. Those who should keep the Commission accountable must be made able to do this. Accountability must go beyond transparency, to ensure that citizens are able to hold the various agents accountable and if necessary replace them.
On this issue, the White Paper has problematic suggestions diminishing rather than enhancing accountability. It proposes that the European Parliament should not deal with detailed scrutiny of Commission but rather maintain broad oversight (30). A second proposal is that legislation by the European Parliament and the Council should be made more flexible, limited to essential principles and framework regarding implementation (20, 31, 34). The two suggestions combine to give more discretion to the Commission, with less scrutiny concerning how that discretion is used. Who, then, guards the guardian of the treaties? Judicial review goes some way, but some role for parliaments seem required in light of the traditions prevalent in the Member States, established from bitter experience with unchecked executive power.
4 Effectiveness – in light of the objectives of the EU
By way of introduction, note that effectiveness easily comes into conflict with the concern for openness, participation in dialogues, and accountability – conflicts between principles that call for a political theory of the Union. 
A central premise regarding concerns for effectiveness is that it must be assessed according to some ends or goals. Who decides what it is that should be effectively secured? That is: What are the ends of Europe, says whom? 
The Working Paper gives the impression that the Commission is in charge both of identifying and pursuing the aims of the Union - and the European interest, where the two might appear to be the same. Thus the White Paper speaks of “The political project which underpins the Union”, and holds that "People need to understand better the political project which underpins the Union." (28)  - implying that there is such a thing as a clearly defined political project. Is there, then, a consensus - even within the Commission - about the nature of this political project? And even if so, with what authority does this body proclaim and pursue these ends of Europe?  The Working Paper does not give details about the nature of this political project. The silence may be due to respect for the democratically accountable representatives, waiting for them to express their views and deliberate about these ends. However, if the silence stems from the Commission’s assessment that it will not divulge the correct answer quite yet, this is more problematic. 
To be sure, the White Paper does provide a list of goals: 
These may, with the overall objective of sustainable development, include improving human capital, knowledge and skills; strengthening both social cohesion and competitiveness; meeting the environmental challenge; supporting territorial diversity; and contributing to regional peace and stability. Improved focus will help to guide the reform of policies in preparation for a successful enlargement and ensure that expanding the Union does not lead to weakening or dilution of existing policies. (28) 
This list is plausible, not to say uncontroversial. As it stands it cannot be regarded as more than an unordered list of candidate objectives, possibly incomplete. The all-important details, weights and limits remain obscure. Within Member States, in the Council of Ministers and in the European Parliament this is the stuff of political contestation among parties and ideologies. Does the Commission aim to facilitate, or instead to replace, such contestation and conflict resolution? 
The White Paper gives grounds for suspecting that the Commission will override such disagreements. The diagnosis offered in the White Paper for the ills of the Union suggest that it is only the Commission that pursues the common interest, against the sectoral interests inappropriately pursued by the Council of Ministers:
“The requirement for consensus in the European Council often holds policy-making hostage to national interests in areas which Council could and should decide by a qualified majority of Member States. This is one example of a failure by the Council to assume its political responsibility for decision-making within the Community method." (29)
Undue insistence on national interests may of course be one reason for deadlock, but surely other possibilities are possible. Citizens of one Member State may sometimes have so much at stake that veto is appropriate. The White Paper does not even seem to envision such possibilities, so we should regard the proposed solutions with great caution since they are based on an incomplete diagnosis of the symptoms. 
The White Paper assumes that inter-institutional qualms concerning the Commission's suggested initiatives render them worse. This is plausible if the Commission has heeded all arguments from all affected parties and weighed them correctly, before expressing this sage conclusion as a legislative initiative. But surely, “Community interest” may sometimes violate the legitimate interests of some Member State governments – or, if not, why not? A central concern, then, is to clarify who should assess what a fair consideration of interests requires in each case, so as to determine when deadlocks result from undue insistence on national interest, and when they are due to quite appropriate insistence on mutual gains or assistance from common solutions. Since the White Paper does not even recognise this as an option, it falls far short of offering resolutions or standards for these conflicts. 
To sum up, the Commission’s conception of the general European interest is central to the conception of politics informing the White Paper. Insofar as common policies and the general interest are regarded as Pareto improvements and joint gains, it would seem that Member States should be overruled only in cases of coordination failure or deception. Yet the notion of “the general interest” in the White Paper provides a different filter than the Treaties, the Charter, and the democratically accountable members of the Council and the European Parliament. This suggests that Pareto considerations are not the only ones appropriate for such coordination: the European interest is identifiable and different from the interests expressed by the Council and the European Parliament. These European interests are presumably the interests of individuals – Europeans and others. Yet the obvious worries are not addressed: how can the Commission reliably reflect and express those interests, in such a clear manner that Member State objections can be overruled as inappropriate? And what safeguards protect Europe against Commission misjudgements? The White Paper appears to ignore the perennial and reasonable requirement that affected parties be assured that authority be not abused. 
5  Coherence
A central value of a political order is predictable fairness. Predictability requires uniform implementation of legislation, and high degree of uniformity of rules across EU. There are at least three challenges to coherence, some of which also threaten predictability: partial implementation, subsidiarity, and federalism. Partial implementation threatens predictability and trust in the rule of law. Laudably, the White Paper contains several suggestions to enhance implementation. Subsidiarity, flexibility and federalism, on the other hand, violate uniformity but not necessarily predictability, since they entail that decisions made within one sub-unit may be substantively different from those made elsewhere. Thus the reasons for uniformity, coherence, flexibility, subsidiarity and federalism must be considered when striking a balance among them.
The European Court of Justice is entrusted to guarantee respect for the rule of law. This role includes enforcement of legislation (25). But in order to secure confidence in the Union as ruled by law legislation must also visibly be within constitutional limits and made in accordance with specified procedures. There must be mechanisms to limit abuse of discretion, and to reduce even the risk and suspicion of such abuse. It thus falls to the European Court of Justice to check that Community measures are within the competences of the Community (EC  Art. 230). 
Hitherto, the ECJ has seldom found legislation to be beyond the competences of the Union, instead interpreting the reach of Community powers extensively, while not intervening in the expansion of political organs' exercise of such powers (Weiler 1999, 318). This pattern has led to worries that the ECJ is uncomfortable in overruling unduly centralising legislation. Thus Weiler asks: 
“can we trust and have confidence in the ECJ to perform the task of ultimate umpire of the jurisdictional limits? The issue, then, is not one of formal definition of task, but of trust in the performance.” (Weiler 1999, 318). 
Writing in 1999, Weiler offers a scenario of conflicts regarding reach of competence concerning the Directive banning advertisement of tobacco products on the basis of removing barriers to trade. Weiler predicts that such cases will increase in frequency, and that “the Court will increasingly find itself in visible controversy.” (210). Indeed, on Oct. 5 2000 the ECJ annulled that very Directive (Judgment, case C-376/98, regarding Directive 98/43/EC I am grateful to Agustin José Menéndez  for this reference.); thereby reducing the long standing suspicion that it always seeks to expand the competences of the Community – while unavoidably confirming the suspicion that it furthers the interests of business.  
Such judgments reduce the fear that the ECJ is completely biased in favour of granting the Community competences, -- though we may well expect more scrutiny of the Court’s reasoning, and more questions concerning its accountability. The White Paper does not flag these issues, the insistence on coherence notwithstanding. 
Adieu subsidiarity?
In places, the White Paper appears to depart from subsidiarity as a general principle, apparently contradicting the Nice Treaty. The Treaty calls for the Laeken European Council to address the delimitation of power between the Union and the Member States, “reflecting the principle of subsidiarity”. This appeal to subsidiarity concerns the allocation of competences between the Union and the Member States. This is different from subsidiarity regulating the exercise of shared powers, as laid out in the Subsidiarity and Proportionality Protocol of the Amsterdam Treaty (Follesdal 1998). Community action is only justified under Amsterdam Subsidiarity if
the objectives of the proposed action cannot be sufficiently achieved by Member States' action in the framework of their national constitutional system and can therefore [sic] be better achieved by action on the part of the Community (art 5).
Amsterdam Subsidiarity requires that 
The form of Community action shall be as simple as possible, consistent with satisfactory achievement of the objective of the measure and the need for effective enforcement.  The Community shall legislate only to the extent necessary.  Other things being equal, directives should be preferred to regulations and framework directives to detailed measures. (art 6)
The White Paper messages to the Laeken meeting are not clear, but two remarkable claims are made with regards to subsidiarity in some sense. Firstly, the White Paper suggestions regarding Open co-ordination violate subsidiarity. Open co-ordination involves “the exchange of best practice and agreeing common targets and guidelines for Member States, sometimes backed up by national action plans”. The White Paper maintains that Open co-ordination should not dilute the political responsibility of the institutions, and insists that it “should not be used when legislative action under the Community method is possible”.  This insistence contradicts both the general idea behind subsidiarity, and apparently also Article 6 of the Amsterdam Protocol.
Adieu to a future Federal Europe of divided powers?
A second apparent violation of subsidiarity occurs as a disagreement between the White Paper and the Nice Treaty concerning the allocation of competences between the Community and the Member States. 
The White Paper holds up a model of multi-level governance that does not have clear rules separating competences, but instead has “clear rules for how competence is shared” (35). This fits well with the multi-level modes of political authority exercised in horizontal and vertical networks. The White Paper thus claims that shared competences rather than split competences are necessary to achieve the ends of the Union. The Commission must then have some sense of the ends of the Union and of the Member States, views that most likely are controversial and not convincingly defended – yet. For our purposes, the main point is that the White Paper’s model of multi-level governance flies in the face of the Nice Treaty agenda for Laeken by denying the need to split competences, and instead claiming that all competences should be shared. 
This vision of the future European Union is not federal in one classical sense that insists on some entrenched division of sovereign authority between the different tiers of the federal order. Thus Riker defines federal government as
"a political organization in which the activities of government are divided between regional governments and a central government in such a way that each kind of government has some activities on which it makes final decisions." (Riker 1975, 101)
In contrast, the White Paper suggests that Member States should exercise no competences alone, leaving them with no nucleus of immunity. This vision of Europe may still be federal, but in the sense called “interlocking powers” (Scharpf 1985). All competences will be transferred from Member States or pooled; none enjoyed by a Member State by itself. This seems to be a different vision than that of Nice, and surely not agreed to by all Member States.
Conclusion: the Bad News – and the Good
The White Paper appears to draw on a political theory of the European Union where the Commission is granted a central, powerful and largely unchecked role. Careful scrutiny shows that the Commission envisions a future Union where it enjoys increased powers and weaker mechanisms of accountability in pursuit of the European interests as it sees them.
The bad news is that the White Paper ignores several urgent issues concerning power, accountability and control over the Commission and its pursuit of the European interest. Indeed, one of the many striking features of the White Paper is that it appears to dismiss the need for such reflection. The consultative process it announces will not focus on the role of the Commission, but instead on “the need for action by the other Institutions and Member States."(3-4). 
A charitable interpretation of this statement is that the agenda for such consultations must include how those other institutions can check and control the Commission. In that spirit, I offer some suggestions for issues that require careful deliberation:
	Does the Commission reliably embody the common interests, to be given priority over all other concerns?

What roles should it have vis-à-vis politically contested aims?
What should it aspire to with regards to participation from various bodies?
What should its powers be vis-à-vis other Community institutions?
What nature of independence is required, how combine it with the old concern to guards the guardians?
Which, if any, competences should be firmly placed with the Member States, if indeed the future European Union is to have federal elements?
If the White Paper is intended as a White Paper, as a balanced set of well argued proposals for what the Commission believes is required for the European interest, its silence regarding objections should worry. Surely Commission members must realise that this document will appear to be partisan? 
Alternatively, if the White Paper is intended as a spirited contribution by one of the players advocating their perspective, one is led to worry whether this is consistent with the overall objectives claimed by the Commission for itself: the guardian of the European interest. The Commission may believe that the interests of the Commission and the interests of Europeans will always and reliably coincide. The case for that fascinating claim remains to be made. And the Commission must then tell us clearly when it is partisan for the interests of the Commission, and when it pursues the interests of Europe. Moreover, we should be told why these proposals were not presented in a Green Paper instead, inviting to a process of consultation and debate. 
This alternative brings us to the Good News. Perhaps the most charitable interpretation of the White Paper is that the main problem is the choice of colour. 
A White Paper contains proposals for Community action, while a preparatory Green Paper invites to a process of consultation and debate. The White Paper has indeed provoked such debates, and the Commission loses little by insisting that this was the main aim all along. I thus submit that the White Paper is best interpreted not as a poorly argued White Paper, but as a poorly argued Green Paper. 
On this reading, the critical observations presented above become agenda points provocatively presented in the White Paper, for further discussion of the future of Europe. On this view, the White Paper is not the end, and not even the beginning of the end. The good news is that central bodies of the European Union recognises that the fundamental issues of legitimate authority must be faced head on, if the Union is to be worthy of willing compliance by the citizens of Europe.
If this interpretation is true, the White Paper on Governance provides us with an incomplete Green Paper offering more in the way of positions than reasons. We must hope that the Commission has more to say, also in the academic fora of civil society, where political power may not replace principled arguments. 
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