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Abstract
Human rights and Europeanisation raise at least three sets of research questions for political science: To explain the emergence and maintenance of European human rights regimes, to explain the implementation and compliance with particular European human rights policies; and thirdly: issues of political theory: Which human rights should be secured in Europe, by whom, and how, taking due account of what roles human rights should play in multilevel political orders, and the Principle of Subsidiarity.

Critics accuse the EU of double standards between its internal and external human rights policies: between how the human rights of EU residents are secured, and to how human rights affect EU foreign policies in a broad sense. I argue that there are multiple roles of human rights within multi-level political orders, and that these give rise to different standards for various actions. In particular, while the EU does need a consistent set of human rights policies, we may accept stricter standards against Member States than against other states, yet be more restrictive concerning the appropriate kinds of  intervention to correct violations. A ‘uniform’ policy is thus not required. The mechanisms of the Treaty establishing a Constitution for Europe that increase subsidiarity and human rights do enhance the legitimacy of the EU, and promote much needed trustworthiness. But they are incompletely developed and operationalised in the document; they stand in some internal tension; and seem partly at odds with standard normative theory. 
1. Introduction

These remarks identifies some research topics of high relevance for European decision-making concerning human rights under ‘Europeanisation’ of environmental factors and actors, in several senses of that term.

There are several reasons why we might hold that Austrian scholars have an international comparative advantage for research on these issues, in addition to the excellent scholarship witnessed by their extensive contributions to international publications;
· Political Will. Austrian Chancellor Wolfgang Schüssel, President of the Council of the EU, recently stated that the Austrian Presidency of the EU wants to have another go at a Constitutional process. He wants renewed attention to ways to keep member states in control, and addressing especially the concept of Subsidiarity – e.g. at a conference in Saint Pölten April 18-19. Political Relevance. Human rights very often challenge state sovereignty and subsidiarity, also in the Treaty establishing a Constitution for Europe (TCE). Human rights therefore provide an interesting example of the question of how much power to place with EU bodies. 
· Learning from experience. One of the (few) constructive effects of the so-called ‘Reactions against Austria’ might be to shed light on the 1999 Amsterdam – and 2003 Nice - treaty procedure for responses to alleged human rights violations of a member state. The Nice and TCE version includes fact finding and dialogue. The TCE allows the Council to issue recommendations to that state (Art I-59).
 Austrian scholars are of course very well placed to assess how future applications of these procedures can best benefit from lessons from the ‘Reactions against Austria.’
· Access to data and important users. Vienna is the site of ‘the European Monitoring Centre on Racism and Xenophobia’ (EUMC)
 that may both provide data and utilize the findings about how to implement EU human rights policies.
Political Science Research on Human Rights and Europeanisation

Human rights and Europeanisation raise at least three sets of research questions for political science. I shall focus on the third of these.
1 The emergence and maintenance of European human rights regimes 
why do states agree to create such regimes whose function is in part to bind themselves, and what is the impact on signatories?

Why do governments agree to bind themselves – and EU bodies - to apparently strict human rights constraints? The main role of supranational human rights bodies is not obviously to accept or strengthen the authority of member states, but instead seems to challenge and constrain the powers both of the member states and of the EU bodies – contrary to some standard instrumental roles of the EU (e.g.  QUOTE "Scharpf 1994" 
Scharpf 1994
, Moravscik 1998, cf.  QUOTE "Falkner et al. 2005" 
Falkner et al. 2005
).

What does each member state gain by securing compliance with common human rights standards? Who are the main actors in the process of norm creation, decisions to ratify, and comply: domestic elites, NGOs, internationalized professions such as the judiciary (Risse et al 1999, Slaughter 2004, Steen 2004)? What are their objectives? - to achieve material benefits, to resolve coordination traps, to enhance domestic or external trustworthiness? To prevent regulatory competition, secure efficiencies of scale, or the production of public goods…? A mix of these standard responses may be part of the answer, but there may be other objectives as well that are necessary to explain why accountable politicians in democracies would agree to European-wide human rights standards, be they those of the European Convention on Human Rights, or others expressed within the EU (e.g.  QUOTE "Moravcsik 2000" 
Moravcsik 2000
). For instance, EU enlargement appears to have been significant both to explain the agreement to include the Charter of Fundamental Freedoms in the TCE, and to explain some of the human rights changes in prospective member states. And, not least – enlargement was no doubt one independent variable behind the ‘Reactions against Austria’.
2 Implementation and compliance with particular European human rights policies
Research is especially welcome regarding 

- the extent of discretion granted governments, such as the ‘margin of appreciation’ used by the European Court of Human Rights;  

- the impact of monitoring including the Observatory; 
- the impact of reporting and adjudicatory mechanisms, e.g. under the European Convention on Human Rights; and 
- such enforcement arrangements as there are. 
- what differences in implementation and compliance should we expect across the rights, and among member states, owing to variations in the standards, and in the national institutions, divergent levels of political and constitutional culture and trust, etc? 
These findings are highly relevant to determine enabling or ‘mediating’ factors to promote human rights compliance in those European states, especially where there is a ‘misfit’ between existing policies and human rights requirements.

3 The political theory of human rights in non-unitary political order

My comments in what follows concern a third, related set of research issues that must build on the first two, within the ‘political theory’ of human rights. I want to draw the attention to some unresolved topics concerning the contents and roles of human rights in multi-level political orders, especially in orders guided by a principle of subsidiarity. Which human rights should be secured in Europe, by whom, and how? Taking due account of the Principle of Subsidiarity, what should be the roles EU member states and their national institutions, the institutions of the EU; the Council of Europe, and networks of judges?
Recent accusations against the inconsistent human rights policies of the EU underscore the political relevance of these issues. 

Challenge of Consistency

The European Union is often accused of a patchy and inconsistent approach to human rights. The commitment has long been there, albeit vaguely: the Rome Treaty of 1957 commits to “preserve and strengthen peace and liberty”. But critics charge that:

a) the EU applies double standards when it responds to ‘internal’ human rights violations differently in some Member States than in others. The most notable case is perhaps “The reactions against Austria” in 2000 against the inclusion of the allegedly xenophobic Freedom Party in government. Even though the EU was not formally involved in the reactions, the Portugese Presidency of the Council crucially coordinated the reactions and helped resolve the crisis by an invitation to the President of the European Court of Human Rights to appoint a committee of experts – “the Wise Men”. Their report recommended that the reactions come to an end. Critics of the reactions claimed that small Austria was being singled out: larger Member States would never be subject to such reactions.
The EU has also been criticized because the applicant states were held to new, strict human rights requirements (TEU art. 49), sometimes unreasonably so: they were required to ratify some conventions that present members had not
b) the EU is criticized for wavering in its ‘external’ human rights policies. All agreements on trade or cooperation with third countries since 1992 stipulate that human rights are essential in the relationship. In particular, the trade and aid pact with developing countries (in Africa, the Caribbean and the Pacific, the ACP group), holds that trade concessions and aid programs can be affected if human rights are violated. Yet the EU sometimes intervenes in non-member states -- while other times not.
 

c) Critics accuse the EU of double standards between its internal and external human rights policies: between how the human rights of EU residents are secured, and to how human rights affect EU foreign policies in a broad sense.
 Professors Alston and Weiler have recently argued that “only a unified approach embracing both dimensions of the Union’s approach to human rights is viable. “ 

I shall suggest that a unified approach is more difficult than might appear. Some double standards – and even multiple standards - should remain.

Preliminary Conclusions

I shall ask more questions than I answer. The preliminary conclusions I want to defend are as follows: 

Against long standing criticism against the EUs human rights policies concern alleged inconsistencies between the ‘internal’ and ‘external’ aspects, I submit that 

- the Charter of Fundamental Rights, now Part II of the TCE, is necessary but not sufficient to alleviate the apparent inconsistencies. 

- We must consider that the multiple roles of human rights within multi-level political orders give rise to different standards for various actions. Critics sometimes miss this point when they accuse the EU and many states for double standards with regard to human rights violations.

- While the EU does need a consistent set of human rights policies, we may accept stricter standards against Member States than against other states, yet be more restrictive concerning the appropriate kinds of  intervention to correct violations. A uniform policy is not required.

- Other challenges for the EU human rights remain, even if something like the TCE is put in place. The mechanisms of the TCE that increase subsidiarity and human rights do enhance the legitimacy of the EU, and promote much needed trustworthiness. But they are incompletely developed and operationalised in the document; they stand in some internal tension; and seem partly at odds with standard normative theory. 
2 The EU: A political order in need of stability and legitimacy 

I should make clear that my argument is not that the EU is ‘sui generis’, not a state, and hence not in need of human rights constraints for its legitimacy. To the contrary, the EU is the sort of entity which should be regulated by constitutionally embedded human rights. The TCE would have brought this out even more clearly, but many scholars agree that for all intents and purposes, the EU has a real, living constitution ( QUOTE "Follesdal [2002] 2002" 
Follesdal 2002
) - and for normative purposes it is a political order, whose powers should be constrained by human rights. 
The need for stabilizing mechanisms in (quasi) federal increased interdependence

The European Union evolves in at least four ways that warrant careful scrutiny of policies and mechanisms to secure and promote trust and compliance within its borders. 

1. Shifting objectives

What is now the European Union was deliberately created and gradually revised to resolve different collective action problems and to provide new forms of trust. We witness changes and clarifications in the shared conception of the ends of the Union, as expressed in the Charter on Fundamental Rights and in the TCE. The Union is clearly more than an endeavor to secure a common economic area and harmonize administrative policies. 

2. Increased interdependence

No longer fully sovereign and immune, member states increasingly depend on each others in networks of interaction across territorial levels.
 The reactions against Austria illustrate the complex interdependence among Member States and among the inhabitants of the Union. Firstly, the traditional division between domestic and international relations shifts. The reactions against Austria may in part have stemmed from mistrust among other governments about Austrian ministers’ commitment to cooperate and decide together with their peers from other member states on issues of common European concern on the basis of common European values. Secondly, it apparently came as a surprise to other member states that the Austrian government could - and would - respond to the reactions by blocking the Nice Treaty and thereby delay expansion of the Union. Thirdly, few had expected the Danes to construe the sanctions as a risk borne by small states. Yet this may have contributed to the ‘no’ in the Danish referendum on the Euro. 

3. Enlargement

Enlargement also brought new challenges. Old problems of the applicant countries, for instance about minority protection, have now become internal to the EU. The drastic differences in economic standards of living in the enlarged EU may create political discontent within new member states, and within Union institutions. Many recent members of the EU also brought new political cultures to the Union, shaped by their recent non-democratic experiences. Their populations’ trust in government is lower than in many older EU members, and this poses new challenges to institutions and policies that must build and maintain trust and trustworthiness. 

4. Federal features of the EU

The treaties have tended to confirm and enhance certain federal features of the EU. That is, the EU and its member states are a political order where competences are constitutionally split or shared between subunits and central authorities.
 
The EU also gives the central authorities powers beyond those typical of confederal arrangements in the standard senses. Central legislation has Direct Effect, so the Union’s subjects are not only member states but also citizens.
 And decisions by Qualified majority voting in central bodies can be binding over the objections and votes of some member states.

This does not mean that the EU will or should end up as a a centralized federation, nor that its confederal elements will or should whither away. Many competences remain shared between subunits and central authorities, and the EU remains decentralized, and should perhaps remain so.
 The federal features will coexist with several confederal elements for the foreseeable future.
 In particular, treaty changes must still be unanimous, and the TCE confirms states’ right to withdraw.

The main point for our purposes is that these federal features increase the need for overarching loyalty and trust. Scholars at least since James Madison insist that federal institutions must address the peculiar problems of trust among subunits and citizens who stand in relations of complex mutual dependence.
 If mutually beneficial and just arrangements are not to unravel, citizens and officials must have general ‘confidence of the future regularity of their conduct’.
 Union citizens and officials must create and maintain political loyalty to the complex regime. They must be officials and citizens both of their own member state and have an “overarching loyalty” to the European Union and the European citizenry at large.
 The task is certainly not to create ‘post-national’ citizens without particularist ties or special duties to compatriots, but rather to fashion institutions that maintain dual loyalties

Such trustworthiness is especially difficult to ensure in many federations, for at least two reasons. A) Federations tend to have a higher level of ongoing constitutional contestation than unitary states concerning the interpretation of the constitution, of its objectives, and about the allocation and reallocation of competences.
 B) At the same time, citizens’ mutual trust and support for the polity are weaker in many federations than in unitary states. Federal arrangements were often introduced precisely to accommodate territorially based cultural or economic tensions that make unitary political orders unfeasible. The challenges are even greater in federal arrangements in ‘plural societies,’ characterised by population groups “sharply divided along religious, ideological, linguistic, cultural, ethnic, or racial lines into virtually separate subsocieties ( QUOTE "Lijphart 1999" 
Lijphart 1999
, 32). 
I submit that these factors contributed to the calls for a Convention on the Future of Europe, that led to the Constitutional Treaty for Europe. In many senses this treaty would serve as a constitution – indeed, it may be difficult for political theorists to distinguish it from a constitution for a ‘coming together’ federation.

The tasks of a Constitution

A constitution typically has four explicit tasks, as well as other intended but implicit functions. These functions are already secured by the de facto constitution of the EU. A constitution creates (i.e. constitutes) new institutions or codifies existing institutions with specified competences in the form of bundles of legal powers. It curbs such powers, e.g. by a principle of legality, by securing human rights and other legal immunities and powers, and by dividing political authority among several institutions. A constitution may also channel the use of such powers further by indicating the goals to be pursued, typically as the ends of government stated in preambles. Fourthly, a constitution contains rules for constitutional change, so as to combine the requisite robustness with flexibility to adjust it to new circumstances.  Importantly, a constitution also contributes to shape citizens’ characters, insofar as it regulates the institutions that shape their life plans, interests and expectations.

An effective and normatively defensible constitution in this sense establishes new patterns of coordinated behaviour in the form of institutions, reduces fear of abuse of powers, and bolsters legitimate expectations and mutual trust in others’ compliance. Human rights constraints are by now considered a sine qua non for a legitimate and self-sustaining constitution – though some scholars challenge this consensus (cf. Waldron 1999).

3 Human rights and the Principle of Subsidiarity: Trust building mechanisms

Federal arrangements must address peculiar risks: The concern is not only non-compliance with the explicit rules of the game, but also to prevent bad outcomes by a majority that plays by the rules. The de facto constitution of the EU, and even more so the TCE, curbs public power in two ways. It gives express recognition of individuals’ human rights, so that human rights curbs on public authority are made more visible in the workings of the EU.
 Secondly, the TCE enhances the role of the principle of subsidiarity which serves to curb centralization of authority. The TCE adds a mechanism that strengthens national parliaments’ power to use this principle.
 Both of these mechanisms constrain majorities’ ability to harm territorially based minorities. They may serve to increase the trustworthiness of the majority in the eyes of member states in the minority, that the majority will not damage the central interests of the minority.
Human rights constraints should apply to the EU

I submit that the need to secure stability and trust support the conclusion that the EU should be subject to human rights constraints. This argument comes in addition to two other kinds of reasons, legal and normative. 

Even though the existing legal human rights treaties in the first instance hold against states, they may constrain the treaties that states enter into – including those of the EU. 

In addition, I tentatively conclude that there are good grounds to hold that the EU should be bound by human rights. The best justification of legal human rights constraints on state power imply that other political orders – such as the EU - should also be made subject to equivalent constraints. 

A long-standing and broadly shared view on the responsible use of state power is that it must be used for the common good, understood as the good of present and future individual members of society. This view is found in several Western traditions, as well as in the Confucian and Islamic traditions. Human rights provide a specification of the common good and how it should be pursued by governments, by regulating how benefits and powers should be allocated among individuals. The various justifications of human rights ground them in different conceptions of human interests or related notions such as needs, well-being, flourishing or dignity. 

Moral human rights norms require that social institutions and practices protect these interests against a variety of standard threats in a system of public power. Legal human rights are some such protections, typically developed against standard threats that occur in sovereign, unitary states. Internationally recognized legal human rights are constitutional or other institutionally embedded legal protections and directives that regulate legislative and executive authority and discretion. They thus affect both internal and external sovereignty: the authority governments enjoy over individuals, and the authority international bodies enjoy vis-a-vis domestic governments.

Insofar as the powers of the EU create grave risks against vital human interests, similar arguments may support human rights constraints on the EU.  

Subsidiarity in the TCE: will it enhance trustworthiness?
TC "Subsidiarity - competing traditions"A principle of subsidiarity regulates the allocation or the use of authority within a political order where there is no unitary sovereign. 

Appeals to subsidiarity take on particular salience in periods of institutional transformation, often as part of the bargain among sovereign communities agreeing to a common authority in federal fashion. A principle of subsidiarity limits the common agenda, and hence reduces the risks for members of being overruled in common decisions. 
In the European Union, principles of subsidiarity have been introduced precisely to quell fears of centralisation. State governments' fears of excessive centralisation are understandable, for the safeguards against centralisation found in many federations were absent in phases of European integration. There was no doctrine of enumerated powers, and the European Court of Justice granted Community institutions whatever competencies they needed for the specified ends of the EU. Member states enjoy little exclusive legislative authority due to doctrines of "Direct Effect," "Supremacy" and "Absorption of Community Law," and owing to the increased scope for qualified majority voting. 

The 1997/1999 Amsterdam Treaty included a Protocol on the application of Subsidiarity which offered a more precise interpretation. 

The TCE establishes a new mechanism to enforce subsidiarity. It grants national parliaments access to legislative proposals, and give the parliaments the power to appeal legislative proposals and suggested Treaty reforms. National parliaments shall monitor the application of subsidiarity and may give ‘yellow cards’ for suspected violations
Would TCE subsidiarity protect against undue centralization?

There are some reasons to believe that subsidiarity is unlikely to alleviate worries by member states that they lose powers. The version of subsidiarity in TCE can be interpreted in several different ways, so as to protect against intervention -- or to the contrary, grant central authorities the power to intervene. One reason is that this conception of subsidiarity does not prohibit centralization against the will of subunits, but only places the burden of proof on integrationists – who must argue their case of ‘comparative effectiveness’ on the basis of the stated objectives of the EU. 

A central problem is that these objectives are contested. Member states presently disagree about which common ends are to be pursued by the EU, about the shared standards, and about the likely results of separate and common action. The TCE does not detail the objectives of this political project to the requisite degree.
The upshot is that the principle of subsidiarity in the TCE does not resolve such disagreements, and hence does not lead to the clear allocation of authority between EU bodies and the member states.
A second important contested issue among conceptions of subsidiarity is who should have the authority to apply it. The TCE shifts this balance in favor of national parliaments against EU bodies. National parliaments can force a reconsideration of proposed legislation, by means of a ‘yellow card’ procedure. This seems a wise improvement on existing procedures that has granted central authorities broad powers.
I shall argue below that these challenges arise with force with regard to the human rights policies of the Union.

Human Rights in the Constitutional Treaty 

I conclude that there are reasons to support the increased visibility of human rights in the TCE. The TCE addresses and would resolve some of the blatant inconsistencies, and increase trustwortiness.
 Article I-9 on Fundamental rights states that

1. The Union shall recognise the rights, freedoms and principles set out in the Charter of Fundamental Rights which constitutes Part II.

2. The Union shall accede to the European Convention for the Protection of Human Rights and Fundamental Freedoms. Such accession shall not affect the Union's competences as defined in the Constitution.

3. Fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional traditions common to the Member States, shall constitute general principles of the Union's law.

Part II of the Constitutional Treaty incorporates the EU’ Charter on Fundamental Rights.
 While hitherto not legally binding, it provided a much needed clarification of the legal human rights obligations of member states and the EU.

These achievements notwithstanding, I shall suggest that the EU’s human rights regime leaves important issues underdeveloped. 

Does the TCE secure the primacy of human rights?

One important issue should be mentioned - albeit only in passing.

The TCE underscores that human rights will be secured by the European Court of Justice. However, this court must weigh the various values and objectives of the EU against each other. This may be normatively or legally problematic from a point of view that grants human rights priority over ordinary legislation and public policies. Consider that, while human rights are included among the Union’s values in Art I-2, Article I-3 states the various Union's objectives. It remains to be seen how the ECJ will weigh human rights against other important values and objectives – and how the European Court of Human Rights will decide such issues.
I now turn to consider two central research challenge for political theorists: the multiple roles of human rights in the EU, and tensions between human rights and subsidiarity.
4 The multiple roles of Human Rights

I submit that we should pay more attention to the many different roles that human rights may serve, especially in a federation of democratic peoples as exemplified by the European Union ( QUOTE "Follesdal 2006b" 
Follesdal 2006b
). 
To mention just a few: Historically, human rights have served as 1) moral constraints on governors, or 2) as stated conditions for political obligation, or 3) expressed conditions for regicide. Human rights have also served as 4) conditions for international immunity from military intervention, or as triggers for various non-military foreign policies of a political unit, such as 5) rights-based international assistance policies, or 6) human rights conditionalities on loans. Human rights may also be 7) part of filters on government investments, not only to promote development but to avoid complicity in human rights atrocities. This is not an exhaustive list of functions.

Human rights can thus be seen as serving two important roles in shaping and maintaining a just system of states, corresponding to internal and external sovereignty. 

Internally, human rights spell out some of the minimal conditions of domestic legitimacy. That is: human rights are necessary though not sufficient conditions for granting a government a valid moral claim that citizens should respect its decisions. A government must secure human rights for a population to be morally bound to obey (Schachter 1982, 351; Alston 1989; An-Na'im 1990b, 49; Donnelly 1989). Thus the Universal Declaration of Human Rights states

[I]t is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and oppression, that human rights should be protected by the rule of law.
 


(Preamble to Universal Declaration of Human Rights)

The second important role of human rights concerns external sovereignty. Compliance with human rights is regarded as sufficient for a state to have good standing in the international community. This is not to say that any human rights violation by a government justifies military intervention (Buergenthal 1979, Hoffmann 1981). A government's misuse of its powers does not logically or legally entail the right or obligation of any other party to intervene militarily (Kratochwil 1995, 35). Two important reasons for caution are the likelihood of failure even when military intervention is well-intended, and the risks that authority to intervene may be abused (Schachter 1984; Donnelly 1989, 264). Nevertheless, in principle there may be circumstances and procedures which make such international practices acceptable.

External sovereignty may also be restricted through non-forceful means of protest and intervention, without such risks of setting off international wars. Such action may be international, i.e. involving other governments or intergovernmental bodies, or transnational, undertaken by non-governmental entities. Action may include humanitarian intervention, diplomatic protests or economic pressure to alleviate massive human rights violations. Actions may also seek to inform the domestic population of the violations perpetrated by their government. A "consistent pattern of gross violations of human rights" may warrant further international response (1970 ECOSOC Res. 1503). If efficacious, such modes of protest may indeed be required of the international community.

Given these various roles of human rights triggers in restricting and assessing legitimate sovereignty, it should come as no surprise that human rights are scorned by some governments. 
Human Rights in Federations

Human rights serve at least three additional functions in federal political orders, and this may causes further worry about double standards. 
8) Human rights may specify the scope of immunity and discretion for sub-units and their citizens, to protect them from central authorities. For instance, citizens may be granted some scope of cultural and institutional variation to allow for expressions of national identity and sub-unit preferences. Violations may merit reactions by sub-units against central authorities, or even secession. 

9) Human rights may protect minorities living within a sub-unit from abuse by local government. Violations may warrant rescue by other subunits against the local tyrant, as Montesquieu hoped.
 This seems to be the role of the new regulation in the TCE for human rights based intervention into a Member State. 

10) A further task may be to promote trustworthiness among sub-units cooperating within common schemes, who share decision making power. Europeans of different Member States agree to be jointly governed by bodies consisting of representatives of all sub-units who sometimes decide by majority rule. These representatives must be trusted to not only serve their own electorate, but also be guided by common European values and an ‘overarching loyalty’ to Union citizens. If one government in the EU violates human rights, this may serve as a trigger for other governments and union citizens that it can no longer be trusted to exercise Union political authority responsibly on their behalf. Public officials of a subunit that violates even its own citizens’ human rights can hardly command such trust.
Research topics: The different functions and different contents of human rights

Human rights may serve as triggers for a wide range of actions by many different actors, ranging from compliance with law by individuals to humanitarian armed intervention. There are at least two reasons to hold that the substantive human rights requirements should be quite different for each of these functions. Firstly, the human rights triggers must reflect the objectives, as well as the risks and benefits of alternate allocations of authority in each of the functions The risk of miscalculation and abuse must not be underestimated.

Secondly, I submit that the specification of human rights triggers for each function requires that we not only consider the likelihood of success of an individual case of intervention. We must instead apply an institutional perspective that looks at the general tendency of such cases, and the long run benefits and losses of such a publicly known practice. The question is not only the likelihood of success of an individual case of intervention, but whether such public intervention practice fosters compliance with legitimate institutions in the long run, given its incentive effects.
For each of these ten functions the substantive human rights requirements should presumably be quite different. These lists of human rights triggers should reflect the risks and benefits of various actions, including the likelihood of mistaken assessment of violations and the relative prospects for success compared to alternative policies and mechanisms. These assessments will vary depending on the kinds of actions regulated by these different roles.

For instance, the list of human rights that regulate intervention of various kinds must be specified not only in light of the importance of the substance of these rights for individuals, but in light of the dangers of intentional and unintentional abuse by intervention-prone states, and the likely effects of such intervention. These considerations lead to a more limited list of human rights whose violation may trigger international intervention of various kinds. 

Indeed, fear of abuse and instability has restrained institutions and humanitarian intervention policies even by the United Nations, at least until the 1990s. The last ten years have witnessed an increased readiness by the Security Council to allow interventions, in Somalia, Rwanda and Haiti
 Unfortunately these interventions have not achieved enough.
 The ‘Brahimi Report’ shows that these interventions could have been more successful.
 Systematic analysis of these experiences should lead to further fine tuning of the conditions for this kind of human rights intervention.

Other forms of intervention may be more effective and less risky. For instance, economic conditionalities or diplomatic pressures may bolster domestic opposition and hence foster citizens’ control over their governors. It would certainly seem feasible and legitimate to offer international loans conditional on such changes, and to refuse to nominate officials from these countries to international public offices.
In federations the sub-units are mutually interdependent to such an extent that milder forms of interventions may suffice. But even diplomatic interventions on behalf of human rights may backfire, causing hostility and suspicion rather than transformation. This is especially so with well functioning democratic processes are in place. Heavy handed interventions may more easily cause general hostility, suspicion and instability instead of improvement – as we saw with the reactions against Austria. There are no doubt several reasons for these unexpected effects. One is the wide spread perception that these reactions – even though relatively mild (diplomatic quarantine, reduction of bilateral contacts and the like) - were not based on solid evidence of actual human rights violations by the new Austrian government, but rather on suspicion of future human rights violations and disquiet by other governments about being represented by Austria internationally. Another factor is surely that some of the players clearly had other concerns than to protect minorities within Austria. Several observers noted that some of the active governments, including France and Belgium, were largely concerned to make a stance as part of their domestic challenges from right-wing parties. Observers also claim that some states’ reactions against Austria were fueled in part by a honorable concern to warn prospective member states that they must respect human rights. Such concerns may explain why reactions were somewhat impulsive.  

Yet another reason why the reactions met with opposition within Austria is that many Austrians felt that their state was singled out for no good reason, while other member states with similarly questionable governments were not subject to protests.
Inconsistency over time may be even more noticeable as the EU evolves in a political direction. The increased interdependence and expanded role of shared values may require new, upgraded human rights policies, and stronger expectation of equal treatment. Pressures toward equal treatment may thus lead to more stringent triggers applied across the board – or lead the Member States to be more wary of authorizing intervention. The Constitutional Treaty suggests the latter, by insisting that suspension of certain rights requires a majority of four fifths among the Member States. 
Comprehensive and unified human rights policies in the EU– but not uniform

We may agree that the EU needs a consistent set of human rights policies regarding interventions of different kinds. Yet such a unified account does not mean a uniform approach that requires intervention whenever human rights are violated. Different -- possibly higher -- standards may apply within Member States than when EU members are reacting against Union institutions, or when the EU is considering international intervention. 

Subsidiarity or Human Rights in the EU?
A second important research topic concerns tensions between subsidiarity and human rights protection in the EU. How must human rights be formulated, adjudicated and enforced to constrain local autonomy – consistent with subsidiarity and democracy? Principles of subsidiarity seem to reflect the same or similar normative ideals to those of democratic rule in general: policies must be controlled by those affected, to ensure that institutions and laws reflect the interests of the individuals under conditions where all count as equals. Only when these considerations counsel joint action is central authority warranted.
Consider the mechanism included in the Amsterdam Treaty (Art. F.1), modified in the TCE (Art I-59) that is intended to promote human rights compliance within member states, and avoid EU complicity with human rights violations. 
The procedure addresses suspicions that a member state engages in systematic violations of the Union’s values. The TCE version includes not only dialogue - which were notoriously missing in the ‘Reactions against Austria’ – but also the possibility that the Council of Ministers makes recommendations to a State found in serious breach of the Union’s values. If improvements are not forthcoming, the procedure warrants the exclusion of the offending member state.
 
This procedure for suspected human rights violations is consistent with a certain conception of subsidiarity, and in some ways an expression of democratic ideals, but it also highlights the weaknesses of this principle and tensions that arise. 
It would seem that the selected reactions should first and foremost enhance domestic mechanisms to alleviate the current problems and avoid them in the future. Such supportive measures by outsiders may include fact-finding, and reporting of facts and legal norms to domestic audiences who may have few other reliable sources. Examples include the valuable contributions by the Helsinki Federation for Human Rights and the report on Austria in the wake of the protests against that member state. In the democratic member states of the EU with freedom of the press and electoral accountability, such reports may be sufficient to protect and promote human rights. Further EU or international pressure should be considered only when these boosts to domestic democratic action are exhausted or clearly futile. 

The case of Austria also illustrates the peculiar challenges when standard democratic mechanisms are not in place. The Wise Men’s report on Austria underscored that freedom of speech was and is curtailed. Central members of the Freedom Party exploited existing defamation legislation to silence the political opposition and mute general criticism, for instance in the well-known case of political scientist Anton Pelinka. The EU and the international community should certainly continue to watch for possible xenophobic policies in Austria and elsewhere, but they might also seek to promote democratic change in the Austrian defamation legislation, so that more Austrians will vote for politicians who will change the law rather than exploit it. Only if such measures fail should more interventionist reactions be considered - and then, consistently applied to all Member States with similar problems.

So it often seems sensible to apply the Principle of Subsidiarity to human rights policies. Strategies should first and foremost enhance domestic mechanisms that will alleviate the current problems and avoid them in the future. 
Several unresolved tensions still merit mention. They are examples of the challenges facing both subsidiarity and international human rights protection.
Which objectives must be promoted by common action: the interests of individuals, or those of governments? Human rights in general serve to constrain legislatures, and thus human rights are sometimes challenged as ‘counter-democratic’ and hence illegitimate arrangements. International human rights treaties further challenge the legitimacy of constraints on legislatures – especially when they permit interference in the domestic affairs of signatory states, in possible violation of the spirit of subsidiarity.

Firstly, what are the objectives to be promoted? Even though the immediate answer is human rights, we can assume that central actors will disagree as to the specific contents of these legal standards, their relative weight, and whether they are violated. Presumably, the accused government will maintain that they conform with the appropriate standards, while some of their citizens, as well as other member states and the EU will disagree, either about the content or whether a violation has occurred. 

Secondly, who is to decide whether Union action is required? Again, the alleged violator government will surely hold that no outside intervention is needed – and thus, on one conception of subsidiarity, central action is illegitimate. If the ultimate focus of concern is on citizens, however, it seems clear that intervention may be required. On the other hand, if it is for Union authorities to decide, this interpretation of subsidiarity will not prevent centralization. 
Both regarding the objectives and the necessity of Union action, the crucial question is with what right should a democratically elected government be overruled on this issue? Such procedures are hardly democratic, though some argue that ( QUOTE "Freeman 1990" 
Freeman 1990
), and possibly not legitimate ( QUOTE "Waldron 2000" 
Waldron 2000
). 

The proposed procedure alleviates some of these tensions. However, I still find it remarkable that the TCE does not allow – even as an ultimate recourse - humanitarian intervention into any member state on human rights grounds. Instead, the ultimate sanction against a member state is exclusion from the EU. Some critics would say that this shows an insufficient commitment to human rights, and an undue respect for member state sovereignty and subsidiarity – at least if the touchstone is that of which institutional arrangements of the EU and member states best promote individuals’ interests and basic needs. I find it difficult to disagree.
5 Conclusion 

Since the European Union has chosen to present itself as based on fundamental human rights, it finds itself forced to also develop clear and public policies regarding violations of human rights. To secure human rights norms in the Treaty establishing a Constitution for Europe is valuable, but not sufficient to solve the challenges. The question is how to best let human rights inform the institutions and policies of the Union and the Member States, so as to ensure long term compliance with fundamental principles of legitimacy, both internally and externally. Policies against human rights violations – domestically, by the Union bodies and as parts of its foreign policies, are important components of this political order if it is to deserve compliance and support by its citizens. 

I have argued that even though the EU needs a consistent set of human rights policies of different kinds a unified account does not mean a uniform approach that requires intervention whenever the rights in the TCE is violated. 
Research task: Explore the taxonomy and lessons of human rights reactions

A defensible set of policies must differentiate among the forms of intervention, ranging over military, economic, diplomatic and social reactions. And different standards may apply among Member States than when reacting against Union institutions, or when considering international intervention.
The criteria for various forms of intervention and protests should combine theoretical and practical insights based on the experiences with diplomatic interventions, political and economic pressure, and more coercive action – and the reactions likely to arise. The procedures and each action should include clear criteria and goals to be applied consistently, so as to facilitate correction and future compliance. 

Since the triggers and goals must be shaped so as to reduce risks of abuse by other governments with mixed motives, there is a real risk that some human rights violations may go without sanctions. Even in an EU committed to human rights there is need for caution in granting it the authority to intervene with non-military means. Robustness against abuse may reduce precision, so we may have to live with the sad fact that some problematic policies will avoid sanctions. Insofar as governments or the European Parliament will be making case-by-case decisions with mixed motives, this opens for even more variation in sanctions. Thus there is a clear yet apparently unavoidable risk of inconsistency in that some but not all human rights violations will be sanctioned. 
What shall count as human rights violations that will trigger Union action must be well defined, not least in order to deter future violations. These triggers must be identified keeping in mind that they must be robust against mixed motives by many parties. The authority to sanction -- even when decided multilaterally -- may be abused. The government criticized may also not repent, but rather retaliate in a variety of ways. We may expect that Member States will go on to propose sanctions for a range of good or bad reasons, be they domestic party politics or real politik. The choice of triggers cannot avoid such mixed motives, but should still not put Member States at undue risk for unfair treatment. 
Research task: how to respect human rights, subsidiarity and democracy

Human rights policies should first and foremost enhance domestic mechanisms that will alleviate the current problems and avoid them in the future. Yet human rights policies will often constrain democratically elected and accountable legislatures and governments. Then these policies may be challenged either as violations of subsidiarity, or as ‘counter-democratic’ and hence illegitimate arrangements – or both. These accusations merit careful scrutiny, for we must assume that there will be occasions when the Union is called on to interfere in such allegedly domestic affairs of signatory states. 
We may hope, of course, that human rights policies will have preventive effects, and seldom be put in operation. But only when such sound human rights policies are in place in Europe can we hope to never need them.
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� � QUOTE "Meehan 2001" � ADDIN PROCITE ÿ\11\05‘\19\02\00\00\00\0BMeehan 2001\00\0B\00–\0D\00\00/M:\5CAF-own\5CProCite 5-AF\5CDatabase\5CAF-Main-PC5.pdt\12Meehan 2001 #35600\00\12\00 ��Meehan 2001�


�  Art IV-443- 45 and  Art I-60, respectively.


� � QUOTE "Madison 1787" � ADDIN PROCITE ÿ\11\05‘\19\02\00\00\00\0CMadison 1787\00\0C\00\1D\07\00\00/M:\5CAF-own\5CProCite 5-AF\5CDatabase\5CAF-Main-PC5.pdt\13Madison 1787 #18220\00\13\00 ��Madison 1787�.


� � QUOTE "Hume [1739] 1960" � ADDIN PROCITE ÿ\11\05‘\19\02\00\00\00\10Hume [1739] 1960\00\10\00H\07\00\00/M:\5CAF-own\5CProCite 5-AF\5CDatabase\5CAF-Main-PC5.pdt\10Hume 1960 #18650\00\10\00 ��Hume [1739] 1960�, 490.
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� in Art 1-9, in Part II, and elsewhere.


� Art I-11 and  Protocol on the Application of the Principles of Subsidiarity and Proportionality.


� � HYPERLINK "http://europa.eu.int/eur-lex/lex/JOHtml.do?uri=OJ:C:2004:310:SOM:EN:HTML" ��http://europa.eu.int/eur-lex/lex/JOHtml.do?uri=OJ:C:2004:310:SOM:EN:HTML� Accessed 10 May 2005.


� � HYPERLINK "http://europa.eu.int/comm/justice_home/unit/charte/index_en.html" ��http://europa.eu.int/comm/justice_home/unit/charte/index_en.html� Accessed 10 May 2005.
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� U.N. Doc. S/RES/794 (1992)., S/RES/729 (1992),  and S/RES/940 (1994), respectively. Cf. � QUOTE "Semb 2000" � ADDIN PROCITE ÿ\11\05‘\19\02\00\00\00\09Semb 2000\00\09\00Ý\0B\00\00/M:\5CAF-own\5CProCite 5-AF\5CDatabase\5CAF-Main-PC5.pdt\10Semb 2000 #31120\00\10\00 ��Semb 2000�.


� � QUOTE "Brahimi 2000" � ADDIN PROCITE ÿ\11\05‘\19\02\00\00\00\0CBrahimi 2000\00\0C\00ß\0B\00\00/M:\5CAF-own\5CProCite 5-AF\5CDatabase\5CAF-Main-PC5.pdt\13Brahimi 2000 #31140\00\13\00 ��Brahimi 2000�


� Cf Brahimi 2000.


� Art I-59.
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