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to gain money we must not lose our souls ... We are … to gain all we can without hurting our neighbour.  
John Wesley, “On the Use of Money” Young, Iris Marion, "Responsibility and Global Labor Justice," Journal of Political Philosophy 12, 4: 2004, p.365-497. 
1 Introduction

Do investors have an obligation to not invest in corporations that contribute to human rights violations? – even when such divestment neither causes changes in the corporations, nor prevents the violations? These questions go to the heart of what over the last 40 years has become known as ‘Socially Responsible Investing’ (SRI). Some of these arguments were presented at the Conference on Complicity and Human Rights hosted by the Council on Ethics. I am also grateful to Professor John Ruggie and the Mossavar-Rahmani Center for Business & Government at the Kennedy School of Harvard University, who provided an excellent environment for writing during 2007.
This name may be new, but both divestment and such worries about the practice are old. Appeals to divest from multinational corporations go back to the 17th century, against one of the earliest forms of economic globalization: the international slave trade. The present reflections address questions that have accompanied SRI since this very first case. Is there a justification of divestment that holds up even in the face of general breaches of the norms? Can such a justification avoid reliance on controversial religious views? And are there any grounds to believe that such divestment may be effective against human rights violations, even in the absence of a powerful hegemon that sanctions violations of the norms?
	The affirmative answers below draw on theories of legitimacy and distributive justice that regard SRI as part of a response to the challenges of globalization. Section 1 frames the issues, drawing on the discussions among Quakers on divesting from the slave trade in the 18th century. Sections 2 and 3 provide a normative defense for some minimal human rights filters on investments under economic globalization. Section 4 addresses several objections.
2 Historical Background
Multinationals, their human rights violations and protests against such abuses have a very long common history. The Dutch East India Company, established 1602 - the first corporation to ever issue shares - profited from slave trade across oceans. In 1696 and 1698, the Philadelphia Yearly Meetings of Friends warned against involvement in the slave trade as a business venture. Quaker protests in America and Britain in effect black listed several prominent multinational corporations of the day. 
By Quaker lights all these corporations should be shunned as inconsistent with the will of God, against minimal standards of justice, and in violation of the golden rule. This is not to say that the Quakers or other groups always had seen slavery as problematic. As so many other Colonial Americans, many Quakers kept slaves and accepted slavery “as part of the natural order of things”. Drake, Thomas E, Quakers and Slavery in America, Gloucester, Mass: Peter Smith, 1965, p.4. But they objected to investment in the slave trade, and eventually came to also condemn the holding of slaves. They exercised such social sanctions against their fellow believers as they could: In 1758 the Philadelphia Yearly Meeting agreed to also exhort slave-holding Friends to mend their ways. And the Yearly Meeting urged "to exclude anyone who bought or sold slaves from participation in the business affairs of the church". Drake, p. 61. 
The challenges of this early case of CSI remain to this day: how are we to respond to the coordination quandaries that arise in the absence of a common authority? While the Quakers refused to trade in slaves, they saw that other traders moved into the market, “over whom we have no gospel authority”. Drake, p.65. William Southeby, the vocal opponent of slavery, dismissed this objection. Quakers should still move forward, to “be exemplary to other places, and not take liberty to do things because others do them". Drake, p.28. The religious moral view of the Society of Friends might allow them to bypass such arguments of ineffectiveness. We must still ask whether there are more broadly acceptable justifications of SRI that support disinvestment even under non-ideal circumstances where many others are known to violate the the best normative standards. Are there such justifications that avoid controversial premises - religious or otherwise?
The long fight to outlaw the slave trade also illuminates a second topic that remains crucial today. What are the necessary enabling conditions, if divestment is to help end such condemnable practices? It would seem that divestment by single actors is irrelevant, since it would take a powerful hegemonic global authority to establish reasonably effective human rights screens on investments. Someone must stand to gain by enforcing such principles and norms against other central players in the system. Thus Stephen Krasner argues that 
The abolition of the slave trade across the Atlantic, a precursor to full emancipation, was a product of principles and norms that were supported by the most powerful states in the international system, especially by the dominant naval power in the nineteenth century, Great Britain. Krasner, Stephen D.,"Structural Causes and Regime Consequences: Regimes As Intervening Variables." International Regimes, 1983, p.152. 

Today, those who favor SRI look in vain for a hegemon strong enough to enforce a human rights regime against states or multinational corporations. There may be no reason to believe that SRI may be more than a moral washing of hands, unlikely to help eradicate the harms. Indeed, SRI may even be counterproductive. Is SRI a waste of activists’ efforts and resources that should instead address the root causes: the fundamental rules of the global economy that engender great social and environmental harm? The following sections address these concerns.
3 A Social Contract Theory for business obligations regarding Human Rights
This section outlines a justification of human rights filters on investments that seeks to avoid overly controversial normative premises shared by only a few normative theories.
The multiple contribution of institutions
Institutions serve many functions and have several features that make them valuable for the promotion of human interests, and warrant normative scrutiny. Social institutions and the organizations that operate within them, such as markets, corporations, arrangements for political decision making, and the media shape our lives in profound and inescapable ways. They are instruments and social creations that affect not only what we get, but also our interests and aspirations, even more so when they are global in reach. We are dwellers in this complex web of institutions, but also its weavers, in that we jointly participate in maintaining this social basic structure. Indeed, our rule-governed practices constitute institutions such as money and the rules of transfer and property more generally. 
Consider how legal regulations create both opportunities and constraints. They frame our interactions and exchanges, as individuals and groups. Some of these we are coerced into, such as taxation and legal obligations. Institutions also affect the option range for our voluntary choices, alone and with others. 
Consider also how domestic and global legal rules frame practices that constitute corporations and markets. The constitutive role of legal regulations is especially obvious for the case of corporations. Cf. Kutz, Christopher, "Acting Together," Philosophy and Phenomenological Research, 2000.; Etzioni, Amitai, "A Communitarian Note on Stakeholder Theory," Business Ethics Quarterly 8, 4: 1998, p.681. A corporation is a legal entity with a separate legal personality - with its own set of legal rights, powers, obligations and immunities. A corporation can sue and be sued, own property and sign contracts. And unlike many other cooperative projects, legal rules grant corporations limited liability: share holders’ responsibility for the company’s debt is limited to the value of their share. Investors become members of the cooperative project that is the corporation when they buy shares in the corporation, and they stop being such participants when they transfer that share to others.
The market is similarly constituted by rules of many kinds, including regulations about what may be bought and sold. Such property rights, the rules of contracts and ownership and so forth are social creations in a certain sense: An individual who owns something has acquired it according to public rules regulating entitlements and transfers. Insofar as she has complied with these rules, the object is clearly hers, and not anybody else's. But her claim of ownership is only true – indeed, it can only be made sense of - because a particular set of rules of ownership is publicly known and generally complied with by those who participate in that practice. The owner enjoys certain Hohfeldian powers and immunities, but only insofar as others generally abide by these rules of ownership. Likewise, money exists only as part of a social practice regulated by rules that define ‘legal tender,’ where it is common, public knowledge that all accept the currency in return for goods and services. Coleman, James, Foundations of Social Theory, Cambridge, Harvard University Press, 1990,  p.119.
.
Rules such as those of limited liability, of ownership and of market transfers were established with certain effects, many of them intended by their creators. In particular, the rules governing corporations and markets have profound beneficial impact on the ability to gather and invest capital and promote value creation. Such regulations clearly could be otherwise: the rules of contract may allow certain transfers but not others. Kronman, Anthony, "Contract Law and Distributive Justice." Yale Law Journal 89: 1980, p.472.  Most notably, corporations could once legally buy and sell human beings, but no more. But even today corporations can buy and sell goods made under conditions that violate basic human rights, rights that most governments have committed to respect.
Institutions thus play many important roles. Firstly, purely instrumentally, since they allow individuals to pursue their existing interests. Secondly, the institutions affect the choices available to the participants. Institutions not only allow, but also create certain choices, and they hinder others - be it to establish corporations with particular business objectives, or to engage in trade of shares without concern for damages beyond the share’s value. Thirdly, institutions considered as a whole also have profound impact on participants’ values and preferences, aspirations and life plans. 
This is why the philosopher John Rawls calls attention to what he called the “Basic Structure”: “the way in which the major social institutions distribute fundamental rights and duties and determine the division of advantages from social cooperation”. Rawls, John, A Theory of Justice. Cambridge, Mass.: Harvard University Press, 1971, p.7. This basic structure not only facilitates and shapes our existing options, but also helps create and shape our starting points in life, our hopes, resources, rewards and responsibilities. It determines not only what we own but also what we can hope to acquire, our levers of political influence, career opportunities and life plans generally. These insights are not new: The economist and moral philosopher Adam Smith recognized that several aspects of the labour market are endogenous to the market. Workers’ values and preferences not only operate within a market, but are also its effects. The workplace conditions that form part of the market shape workers’ aspirations and preferences profoundly. Satz, Debra, "Liberalism, Economic Freedom, and the Limits of Markets." Social Philosophy and Policy, 2007. p.139. 
For our concerns it is important to insist that many of these background institutions are global in reach. See: Pogge, Thomas, World Poverty and Human Rights, Cambridge: Polity, 2002. State borders cluster and constrain the rules of political and economic interaction. But state borders no longer limit these rules completely. Rather, the rules of domestic and international institutions jointly now structure how benefits and burdens are distributed globally, according to the rules and practices of this ‘Global Basic Structure’ (‘GBS’). Of particular concern here is that part of the GBS that forms the international order, aptly described by David Held thus: 
The international order involving the conjuncture of: dense networks of regional and global economic relations which stretch beyond the control of any single state (even of dominant states); extensive webs of transnational relations and instantaneous electronic communications over which particular states have limited influence; a vast array of international regimes and organizations which can limit the scope for action of the most powerful states; and the development of a global military order, and the build-up of the means of 'total' warfare as an enduring feature of the contemporary world, which can reduce the range of policies available to governments and their citizens. Held, David, Democracy and the Global Order. Cambridge: Polity Press, 1995, p.20.

Many of the rules of the GBS are part of private and public international law, ranging from the World Trade Organization to the laws that define sovereignty. Our GBS thus enables mutually beneficial global cooperation, for instance in the form of much international trade or respect for borders. But it also contributes to burdens, e.g. in the form of unfair trade practices or unjustified invasions. Importantly, these rules could be otherwise. Alternative rules could effect other distributions, with other divisions of benefits and burdens among individuals. An obvious normative question is therefore how this set of global and domestic rules should be arranged: Which normative objectives and standards should they secure as a whole? 
I submit that the rules of the present GBS appear to fall far short of any defensible standards of normative legitimacy – witness such data as UN reports of widespread undernourishment, extreme mortality rates for under-five-year-olds, extensive severe poverty, and continued practices of forced and compulsory labour. 
Even faced with these calamities, it is not obvious how to change the norms of the GBS. Of particular concern to us, the choice of norms that should regulate investors remains unclear. Investors play one small part within corporations, each of which has limited opportunities within this GBS. The situation of individual investors prompts at least two important issues that must be distinguished: Firstly, what rules should regulate investors as part of a just GBS, when most others act as they should? Secondly, what rules should investors follow when other actors cannot be expected to do their share according to such just rules, but instead abide by the unacceptable rules of the present GBS?
The present reflections focus on one particular modification from the present set of rules that concern rules of divestment and screening. Should concerned shareholders require that the corporations they invest in respect some minimum human rights of its employees and of its sub-contractors, and perhaps even protect and promote their rights? Should shareholders, as a last resort, be morally – and perhaps even legally –required to disinvest from corporations that contribute to violate such human rights?
Bringing Social Contract Theory to bear
I shall suggest that there are good reasons why a contractualist normative theory offers a fruitful perspective to argue about these issues of human rights filters on investment. The GBS shapes its subjects, is maintained by them, - and is sometimes partly under their control. The social contract tradition in political philosophy expresses and ties together several of these normatively salient features. Hampton, Jean, "Contract and Consent." A Companion to Contemporary Political Philosophy. Robert E. Goodin and Philip Pettit, editors, Oxford: Blackwell, 1993, p.379-93. 
Contractualism addresses the question what normative standards we must require of this global patchwork of practices. How must the set of institutions affect constraints and opportunities, benefits and burdens, if it is to be defensible to all participant human beings as social and political equals? For those of us with some political influence over the GBS, these normative questions are as inescapable as the basic structure itself. See: Beitz, Charles R., Political Equality. Princeton, N.J.: Princeton University Press, 1989, p.23; Scanlon, Thomas M., What We Owe to Each Other, Cambridge, Mass.: Harvard University Press, 1998;  Rawls, 1971. I shall argue that the normative aims must be at the same time, both to avoid moral complicity in the worst consequences of the present GBS, and to promote its longer term improvement toward a set of coercive institutions that can be justified to all its subjects as political equals.
Insofar as the present structures violate those minimal standards of justice, we must then ask what changes justice requires, both in the shorter and longer run. Who must take responsibility for such changes, when state governments and borders no longer limit or buffer the impact of global economic forces sufficiently to secure the basic interests of all – and when individual states or corporations can hardly be held solely responsible for the rules they make and maintain especially not when highly mobile corporations shop among states for favorable terms. 
Several aspects of the GBS counsel that Contractualism is an appropriate normative stance with regard to these issues. 
Firstly, the institutions and the categories they establish are created by human beings: They are not natural, but creations of human coordinated interaction. This discovery was central to the Quakers’ protests against the slave trade. 
Secondly, the institutions serve a variety of functions, and their benefits and burdens can contribute to - or confound - a variety of goals we pursue within the complex collective project that is the GBS. For instance, some of us choose to avail ourselves of markets for investment opportunities. Then we plan around and contribute to maintain certain organizations, in pursuit of these projects within this basic structure. 
Thirdly, this GBS could be otherwise: The background institutions could be constructed differently, with quite different consequences for the lives of those who maintain them, those who use them, and those who are their subjects. 
Fourthly, some of these background institutions are - albeit to varying degrees - subject to conscious, intentional and successful control and modification. To hold such political power is a great value, especially given the profound impact of the GBS. 
Fifthly, while no one can avoid being subject to the rules that constitute the GBS, some of us are not only subjects, but also privileged as co-authors of parts of these background institutions, and actors within them. As citizens with democratic rights within states, and as market actors with some economic influence over powerful multinational corporations, we may affect domestic, international and global rules. As active citizens of democracies, as consumers or as stock holders, we may exert some – albeit limited - intentional influence on which opportunities and powers the GBS will make available, and what will be the consequences. As co-authors of particular projects within the GBS, and of the GBS, we render ourselves accountable, and morally complicit in the objectives and consequences of those parts – and of the whole. For a sophisticated elaboration of this sense of complicity in collective action, see: Kutz 2000.  Contractualism frames our situation in this way, and focuses on certain crucial normative questions:
How should the GBS be shaped, given its profound and inescapable impact on human beings who are at the same time inescapably its subjects, and at the same time required to maintain these institutions? 
For the domestic case, this is been one of the central questions of political legitimacy. Answers from the social contract tradition including Locke, Rousseau and Kant have provided influential support for several basic moral human rights. 
Many earlier contributors to this tradition were concerned with domestic institutions. Our questions concern the larger object of the GBS as a whole: What objectives and normative standards must the domestic and global basic structures combine to honor, in order to treat all those who are its subjects with due respect? And insofar as the existing GBS falls short of those standards, how can we, as its co-authors and contributors, honour our obligation to its victims to improve on it - while continuing to act within it? 
The social contract tradition offers one way to specify these questions in ways that may facilitate substantial, reasoned answers: How must the GBS as a whole be designed and improved upon, to ensure that it is defensible toward all as members of equal moral standing within it? 
To express the respect we owe each other as social and political equals, this Contractualist tradition asks whether the justification for proposed standards of legitimacy is one we have reason to expect all to agree to on a footing of equality. 
A central feature of this contractualist approach is that it centers on justification of our actions and our participation, rather than only on the effects of these actions – though these effects are often crucial. For instance: 
“Since human beings have reason to avoid pain, they could reasonably reject principles that allowed others to inflict pain on them without good reason, or to fail to relieve their pain when they could easily do so.” Scanlon, Thomas M, What We Owe to Each Other, Cambridge, Mass.: Harvard University Press, 1998, p.181.
While the effects such as pain matters in these normative arguments, we have more weighty grounds for objecting to someone inflicting pain, than to someone refraining from alleviate it. The central relation of morality on this view is what T. M. Scanlon calls “a relation of mutual recognition”: 
“living with others on terms that they could not reasonably reject”, " acting in accord with principles that others (similarly motivated) could not reasonably reject.” Ibid, p.162. 
One reasonable ground for rejecting a proposed principle of action is if it allows more severe burdens to be put on someone, than would be allowed by another proposed principle. A decisive objection in favour of the alternative principle, is on behalf of those who are asked to be subject to the burdens imposed by the first principle proposed, since the alternative would not subject anyone to such a great sacrifice. Such considerations favour principles for the GBS that rule out sets of institutions that place burdens of greater severity on someone, than other sets of institutions would impose on anyone. 
Our central concern is whether some have such reason to rule out certain permissive principles for investments, in favour of rules that require disinvestment from corporations that contribute to human rights violations. The argument would be that less permissive standards better honor their interests in the long run, and don’t impose an equally burdensome impact on anyone else. 
Normative standards for the GBS: Respect for Vital Human Interests 
What standards must the GBS as a whole satisfy to be normatively acceptable in this contractualist sense, that no one should have good reasons to reject them? Applications of this Contractualist commitment must explicate such central terms as ‘severity’, ‘burden’, and ‘greater than’. I submit – there is no space for a detailed justification– that for our purpose, we may focus on the protection of subjects’ vital interests against what we may think of as standard social threats. I submit a minimum principle of legitimacy akin to Mill’s Harm Principle is the Principle of Respect for Vital Interests.  Mill, John Stuart, On Liberty, Mary Warnock, editor. Glasgow: Collins, 1962 [1859].   It requires of us that: 
The institutional structure we maintain must not impose avoidable threats to the vital interests of any of those persons who maintain it. 
These vital interests include at least basic physical and mental subsistence needs necessary for survival, and integrity of person. 
That is: if we are to treat each other as equal participants in the institutional structure, it must at least satisfy this condition. At least three features of this principle are worth noting for our purposes. First, while the content of ‘vital interests’ is vague, with a broad grey zone, this principle lays down not only procedural conditions, but substantive requirements. Martha Nussbaum offers one well known account and defense of such interests. She identifies certain ‘basic capabilities’ to life, health, bodily integrity, senses, emotions and practical reason. Nussbaum, Martha C., Sex and Social Justice, New York: Oxford University Press, 1999.  They are valued across a broad range of normative life views, and are therefore suitable as grounds for weighty claims among us, about how to order our common institutions. Persons have reason to value such capabilities, and the vital interests they give rise to: 
the kinds of goods that virtually anyone capable of living a rationally self-directed worthwhile life has at least prima facie reason to care about. The elements of this list will consist of items such as “not experiencing chronic pain,” “not being hungry,” “being healthy,” “being safe from attack,” “having shelter from the elements,” and so on.  Kumar, R. "Reasonable reasons in contractualist moral argument." Ethics 114, 2003, p.6-37. 
Secondly, the contractualist argument is that this principle overrides most other norms for the general regulation of institutions in cases of conflict. One example of a less weighty principle is a norm that sanctions individuals’ pursuit of their own well being. Central to the argument is that more is at stake for those whose vital interests are violated or seriously threatened when the Principle of Respect for Vital Interests is overruled, than anything at stake for those who pursue their own well being beyond such vital interests. Each of the latter persons have less to gain, than each of the former stand to lose. 
Thirdly, note that the scope of application of this principle is quite limited, in at least three ways. It is silent on important cases when vital interests unavoidably are at stake – i.e. when they are at risk under all sets of institutional rules. Furthermore, this principle only requires that each agent respect others’ vital interests in the ‘mild’ sense that their own actions and projects do not impose threats to vital interests. It does not require that each also has a duty to protect vital interests from threats from nature or third parties. Whence this distinction? I submit that one central normative difference lies in the burdens others may reasonably reject. The Principle of Respect for Vital Interests rules out institutional arrangements that we might otherwise establish or use to further our own ends, if these arrangements are detrimental to others’ vital interests. The principle thus explicates the ‘Kantian’ concern, to not use others merely as means to our own ends in ways that fail to recognize them as social and political equals. The burden we ask of each other is a constraint on our options when pursuing our own interests, so that we not thereby worsen the plight of others. A more stringent principle might require that each of us not only aim at our own concerns, projects and objectives, but also aim to protect and promote the vital interests of others against threats we bear no responsibility for. This is not the place to discuss the plausibility of some such principle of beneficience; for our purposes it must suffice to point out that objections to that would be stronger, since it requires a higher level of (collective) concern for others’ well-being. Scanlon, 1992, p.29.   Many normative traditions – among them many religions - include such requirements of varying stringency, and many such arguments seem plausible. But in order to build on relatively unobjectionable grounds, we limit ourselves here to the Principle of Respect for Vital Interests. 
The final constraint on the scope of the Principle of Respect for Vital Interests is that it applies to institutional structures, rather than to individuals or single organizations or institutions. This underscores that institutions are to be assessed as collective projects with certain objectives that express sufficient respect for all those coerced to take part. 
When we ask for the institutional implications of this principle, it is helpful to start by considering the role of states, and human rights constraints on them. Historically, Contractualism has focused on precisely the obligations that states have, especially given their authority and power to create and maintain a domestic basic structure. Think of a state characterized by centralized monopoly on political authority, with means of legitimate coercion. It has great value if it lives up to its main justifiable objective: to protect and promote the interests of its subjects as political equals. But such states also create new threats. One avoidable threat to citizens’ vital interests is precisely that a powerful government with such monopoly does not pursue its legitimate objectives, but instead does nothing to protect individuals against potential violators – or becomes such a violator itself. The government, regarded as a complex of social institutions, thus carries the primary responsibility to not subject citizens’ vital interests to standards threats, not only from other powerful actors, but from the government itself. The obligations of governments are both to respect these interests – i.e. not harm them -  and to protect these interests from harm done by others. 
These obligations of governments are often phrased in terms of human rights. The legal human rights found in international conventions provide some such safeguards. They specify how state power may and may not be used, and some of the strategies and objectives the government should pursue to adequately respect, protect, and fulfill vital needs. For these tripartite obligations of states, see:  Eide, A., "Report on the right to food as a human right," 1987, E/CN.4/Sub.2/1987/23.. Shue uses the terms ‘avoid depriving’, ‘protect from deprivation’ and ‘to aid the deprived;’ Shue, H., Basic rights: subsistence, affluence and US foreign policy, Princeton, N.J., Princeton University Press, 1996, p.87.  This justification most obviously supports various civil, social and economic rights. 
As an example of the obligations of states to protect individuals against the threats of third parties, consider ILO conventions. They promote decent working conditions and social safety nets by setting and supervising international labor standards. States commit to establish national policies that ensure workers economic support during unemployment. This would be a typical state task. But ILO conventions go beyond this, and require the signatories to prevent corporations from the use of compulsory or forced labour (ILO No 105), and from maintaining hazardous working conditions (eg ILO conv. No. 155). States must also secure workers’ rights to organize and bargain (ILO No 87, 98) – which serves to reduce power inequities to ensure fair compensation enough to secure basic needs. 
The Principle of Respect for Vital Interests would support the view that corporations have obligations to comply with such human rights requirements not actively to harm the vital interests of anyone. But corporations may have no further moral obligation to protect the vital interests of all persons generally against the actions of third parties. 
This might appear as an unstable position: why should corporations have any obligation to respect vital interests at all? If we consider a business corporation, its objective is usually not taken to be constrained thus. Instead, its aim is to promote the economic interest of its investors, with no intentional concern to respect or protect the interests of others. Below, I argue that the best defense of this view fails to hold under present conditions. Globalisation makes it difficult to square the institutionalized pursuit of self interest by corporations with the contractualist requirement of being justifiable to all. The main reason is that states are no longer able to bear the brunt of the obligations required by the Principle of Respect for Vital Interests. Corporations must also shoulder this responsibility.
4 Investors’ Obligations under Globalisation 
Theories of normative legitimacy have traditionally addressed domestic governments, largely with regard to their domestic policies. Within a system of sovereign states this may seem plausible and appropriate. Governments are the dominant actors, and state sovereignty is thought to provide sufficient authority and immunity to protect most citizens against other powers. Each government may be held responsible for maintaining and changing the domestic basic structure so as to respect, protect and fulfill citizens’ best interests to the extent required by principles of justice. 
For several reasons commonly referred to as ‘globalization,’ questions of normative legitimacy and distributive justice must now be asked of the Global Basic Structure as a whole: How the set of global and domestic background institutions should pattern the distribution of benefits and burdens among those required to maintain it. Even the authority, power and hence obligations of governments must be assessed anew, especially since the ideal type of the ‘system of states’ fails to capture the varieties of states and other powerful actors around us. The upshot for our purposes is that corporations and their investors may have more moral responsibilities.
The Global Basic Structure as Topic
The definitions, extent and impact of globalization are contested. Held, David, and Anthony McGrew, The Global Transformations Reader: An Introduction to the Globalization Debate, eds. 2000, Oxford: Polity Press.  For our purposes, globalization describes the increased interdependence among individuals globally, without a common government. Our actions and practices systematically affect others across territorial borders, due to 
the stretching and deepening of social relations and institutions across space and time such that, on the one hand, day-to-day activities are increasingly influenced by events happening on the other side of the globe and, on the other, the practices and decisions of local groups or communities can have significant global reverberations. Held, David, Democracy and the Global Order, Cambridge: Polity Press, 1995, p.20.
 
Such globalisation per se is not new. The old trade routes, including the slave trade, played important political and economic roles in previous centuries. What is new is the density, speed and the impact of global interdependence, due to several factors: the digital economy, globally integrated financial markets and large transnational corporations. The impact on individuals of this cross-border interdependence requires us to consider the distributive justice of the GBS as a whole. 
One profound change to the global order is that economic globalization has shifted power and policy options from states toward corporations. The mechanism is not new: In 1776, Adam Smith observed that: 
A merchant, it has been said very properly, is not necessarily the citizen of any particular country. It is in a great measure indifferent to him from what place he carries on his trade, and a very trifling disgust will make him remove his capital, and together with it all the industry which it supports, from one country to another. Smith, Adam, “Book 3, ch.4 : How the Commerce of the Towns Contributed to the Improvement of the Country,” An Inquiry into the Nature and Cause of the Wealth of Nations,  (First Published 1776) The Modern Library, Random House, Inc, 1937.  
The global mobility of capital forces governments to compete to attract and keep multinational corporations that demand cheap resources and labour. Many critics worry that the volatility of markets feeds governments’ uncertainty further. The result may be a race to the bottom for wages as well as environmental, health and safety standards, and human rights protections.
These risks are greater under the current form of economic globalisation than before. Until now, governments in many economically developed states have been able to protect their social protection schemes against the disadvantages of economic globalisation. Scharpf, Fritz W.,"The Viability of Advanced Welfare States in the International Economy: Vulnerabilities and Options," Journal of European Public Policy 7, 2, 2000, p.190-228. Governments could create and maintain a ‘grand social bargain’ to share the adjustment costs when they opened domestic markets to international competition. Crucial instruments for governments to ‘embed’ liberalism in this way were their ability to buffer the impact of international competition, by means of tariffs and exchange rates, and their ability to finance social investments and safety nets. Ruggie, John G., "International Regimes, Transactions and Change: Embedded Liberalism in the Postwar Economic Order," International Organization 36, 1982. Economic globalisation removes or weakens these instruments. Governments have less de facto control over tariffs, monetary policies, and taxation levels. No longer can a single state ‘embed’ economic liberalism. Ruggie, John G. "Promotion and Protection of Human Rights - Interim Report of the Special Representative of the Secretary-General on the Issue of Human Rights and Transnational Corporations and Other Business Enterprises," 2006, E/CN.4/2006/97 and Ruggie, John G., “Promotion and Protection of all Human Rights, Civil, Political, Economic, Social and Cultural rights including the Right to Development. Protect, Respect and Remedy: a Framework for Business and Human Rights – Reprot of the Special Representative of the Secretary-General on the Issue of Human Rights and Transnational Corporations and Other Business Enterprises,” April 7, 2008, A/HRC/8/5.  
A central cause of states’ reduced control is the mobility of capital and corporations. Their power has increased relative to states. Corporations with global reach and economic clout have more political influence: they not only act within the GBS, but can shape its rules deliberately. The states are no longer primarily the policy makers, nor are companies merely policy takers. Individual states peddle policies, while corporations are, if not policy makers, vocal policy shoppers. They know to use their economic power in pursuit of the financial interests of their investors. The upshot is that governments are less able to protect citizens’ vital interests, even within developed states. Not to mention citizens in developing countries and weak states, whose governments may never have been able to provide such buffers.
As regards developed welfare states, these threats are sometimes overdrawn. Pierson, Paul, The New Politics of the Welfare State, ed. 2001, Oxford: Oxford University Press. 
 And states sometimes seek to regain influence, such as when they agree international regulations, e.g. within the European Union. Yet many collective action problems remain, particularly for economically less developed states and states that cannot credibly commit to uphold such regulations. 
One normative implication of these power shifts concern the obligations to respect vital interests. Within a global order where legally sovereign and quite autonomous states play dominant roles, they may be the prime actors charged with the main obligations to respect vital interests, and to protect citizens against third parties. But states can no longer live up to those requirements. We must therefore reconsider how the global institutional structures we jointly maintain can be changed to avoid threats to the vital interests of any of those who maintain it. I submit that one such change concerns the obligations of investors. We must reconsider the distribution of responsibilities that traditionally have justified the insulation of corporations and their investors from considerations of distributive justice and human rights.
The traditional distribution of moral responsibility no longer holds, and this renders global markets and corporations’ single-minded pursuit of their investors’ economic interests in need of justification. This is even more appropriate since it is investors’ increased cross-territorial impact through their corporations that reduces the governance capacities of many governments. 
Changing the Obligations of Corporations
Considerations of justice underdetermine institutional design, and likewise underdetermine the choice of how to improve on existing injustice. To illustrate, several alternative GBS could conceivably secure the vital interests of all: A global democratic and constitutional state, various forms of federations or confederations of regional states, or a system of states like the present but with more distributive obligations and less immunity from humanitarian intervention. I here leave the strategy of supranational regulation aside, and pursue another path of reform that focuses on changes in the moral obligations of corporations and their investors. This need not be an alternative to such more profound changes to the states system, but may be a permanently or interim supplement. 
One reason to explore this venue is that we need not only focus on the changing role of states, but can also consider the obligations of investors and their corporations. The GBS as a whole does not have state-like central authorities to ensure that corporations respect the vital interests of those they impact; nor does the GBS secure a fair redistribution of the benefits that corporations bring. Attempts at arguing for a distribution of responsibility fail, especially in developing countries with weak states. Workers are not protected, third parties are affected without compensation, governments cannot protect vital interests against attacks, and educational opportunities and other important public provisions are poor or non-existent. Where the distribution of responsibility fails, so does corporations’ licence to ignore the Principle of Respect for Vital Interests. 
We must therefore reconsider the obligations of investors. They, as the rest of us, participate in the complex collective acts that are the GBS. This GBS currently violates the Principle of Respect for Vital Interests. Investors are the co-authors of the present GBS, and face reasonable and decisive objections from those whose vital interests are threatened, be it workers or third parties. Insofar as other parts of the GBS do not provide reliable protection against violations of vital interests, global markets and their major players cannot avoid responsibility for the violations of vital interests that they commit. Investors in corporations that violate the vital interests of their workers or of third parties choose to engage in projects that sacrifice the vital interest of some members of the global basic structure in order to maximise their own economic profit. In their actions and their projects, these investors fail to respect others who are involved in the common project as their moral equals. These victims suffer avoidable harm insofar as a GBS with somewhat different rules would impose stricter regulations on corporations to ensure the vital interests of all, without engendering comparable harm on anyone.
This account supports the position that corporations must respond responsibly to this ‘governance gap’. Ruggie, John G., April 7, 2008, A/HRC/8/5 and Ruggie, John G., "Business and Human Rights: Mapping International Standards of Responsibility and Accountability for Corporate Acts. Report of the Special Representative of the Secretary-General (SRSG) on the Issue of Human Rights and Transnational Corporations and OtherBusiness Enterprises," 2007, A/HRC/4/035, para.82.  Norms that prohibit individual corporations from violating vital interests and other forms of Socially Responsible Investing (SRI) may be part of such requirements of justice, especially under economic globalization without legitimate political structures of governance in place. Only when corporations take on such moral obligations can the investors claim that the actions and projects they pursue, including the GBS they maintain, respect the vital interests of all participants. 
Why Target Corporations and Investors?
Critics may object that this is a non sequitur: the conclusion does not follow. The normative imperative to re-allocate obligations under economic globalization underdetermines the solution. Even though the present GBS is unjust, the normative argument at most shows a shared responsibility among all who participate in it – that is, all of us. At least two questions remain open: which of several changes should be put in place, and who should be charged with more moral, and even legal, obligations than at present. For instance, the moral obligation might instead be primarily placed with states, to resolve their coordination problems vis-à-vis corporations, or with other actors such as consumers. For the role of consumers, see: Follesdal, Andreas, "Political Consumerism As Chance and Challenge." Politics, Products and Markets: Exploring Political Consumerism Past and Present. Michele Micheletti, Andreas Follesdal and Dietlind Stolle, editors, 2004, New Brunswick, N.J.: Transaction Press, p.3-20.  Five responses merit mention. Firstly, it may well be that several actors must take on further obligations: Neither legal nor moral responsibility is a zero-sum game. 
Secondly, I submit that investors carry a prima facie heavy burden of justification, possibly heavier than consumers. Multinational corporations often contribute valuable resources to the countries where they work. But some of these corporations are also morally complicit in the new threats to vital interests. Through their corporations, investors contribute to, and sometimes actively exploit, the incapacity of states to protect citizens’ vital interests. See: Young, Iris, p. 385; and Kutz, p.67.  Even governments of good will dare not always enforce requirements that would secure a decent economic floor, human rights protections and a safe work environment for workers and third parties, from fear that such constraints will lead multinationals and capital to exit. Corporations are crucial cogs in the mechanism within the global economy that prevents states from protecting their citizens’ human rights. Therefore, multinationals carry a special responsibility. Ibid.  
Thirdly, investors are more morally complicit in these wrong doings than many other actors. The objective of investors who invest in corporations is to benefit from them. When investors chose to participate in these collective projects, they become morally complicit in the damages that arise, and investors therefore owe those harmed an account for their collective acts. This burden of justification remains even when the wrongs technically are performed by the managers of the corporation, at least insofar as those managers act strategically in the pursuit of investors’ interest in maximal returns. In particular, I submit that investors’ moral complicity is especially salient when the violations of vital interests are part and parcel of the corporation’s strategy to maximize returns, rather than an unintended consequence which does not impact on the bottom line.
Fourthly, the interest at stake for the investor is often less urgent, morally speaking - of less impact also than many interests of consumers, and clearly of less moral significance than the income required for the vital interests of many of the workers and third parties. The marginal reduction in yield of investors’ capital constitutes a normatively significant gain. But this gain to them, larger though it may be in monetary terms, counts morally for less than the violation of vital interests.  
Fifthly, the investor can avoid such complicity, since feasible alternatives are available without a comparable sacrifice. While the GBS is inescapable, investors may avoid the exploitation of its normative flaws when they pursue their economic interests at the expense of others’ vital interests. Investors in corporations that harm workers or third parties can choose at least two main feasible alternatives, even in the short run. An investor can instruct the managers of corporations they co-own that company policies should respect the vital needs of workers and third parties, rather than contribute to human rights violations. Or investors can divest from those companies that contribute to such violations, so as to ensure that the investor does not violate the Principle of Respect for Vital Interests. Both of these options would prevent investors’ moral complicity in the wrongdoing. Both options amount to take on some moral responsibility, in response to the changing opportunities and powers of corporations and their investors within the present unjust GBS.
5 Objections considered
Several possible objections to this conclusion should be addressed. 
a) The investor does not intend such violations of vital interests
This account of the obligations of investors may be criticized for ignoring their intentions. To describe them as intentional participants in projects that violate vital interests is misleading. Investors are not blameworthy, because they are often not conscious of these aspects of what corporations do. Indeed, these violations are therefore at most unintended consequences. And “[i]t would be unfair, whether we are considering a result produced by more than one person's action or by a single person, to blame a person for a result that he or she did not intend to produce.” Sverdlik, Stephen, "Collective Responsibliity," Philosophical Studies 51, 1987, p.68.Thus Christopher Kutz notes that: 
Many investors do not regard themselves as participants in any collective venture. Rather, they may think of themselves as gamblers simply ‘playing the market,’ attempting to maximize the return on their investments. For these investors, a stake in a given company means no more than an entry in their portfolio. Kutz, p.247-8; see also: Kelly, E., The burdens of collective liability. Ethics and foreign intervention. D. K. Chatterjee and D. E. Scheid. Cambridge, Cambridge University Press, 2003,118-139. 
In response, note that the question is not one of blameworthiness, but rather one of moral justifiability and accountability: whether such investment projects are justifiable to all those who are forced to contribute to it. The issue of blame does seem to require conditions of knowledge and will, but that is beyond the topic of concern here.
Furthermore, I submit that claims of investors’ ignorance are now disingenuous, given the increased attention paid to SRI. Thus John Ruggie reports that: 
many, if not most of the world’s major firms are aware they have human rights responsibilities, have adopted some form of human rights policies and practices, think systematically about them and have instituted at least rudimentary internal and external reporting systems as well. None of this could have been said a decade ago. Ruggie, John G, 2006, E/CN.4/2006/97, para.38. 
Thirdly, Kutz’ rebuttal seems sound, when he claims that whether investors psychologically regard themselves as participants in such projects is beside the point. Their investments, aimed at maximal profit, make them part of these complex collective projects. Indeed, they are the principals of these projects, whose objectives determine the corporations’ policies. These projects have as their guiding objective to maximize the investors’ return, within whatever legal and moral constraints there are. A project that sacrifices someone’s vital interests as means for this objective fails to accord the victims due respect as participants of equal standing. Those who take part in this collective project – and even more so, those whose objectives shape these policies, cannot absolve themselves of that responsibility.
b) This is Amoral Self Indulgence: If I don’t Invest, Someone else Will 
One reason against self imposed investment filters is that they are ineffective under partial compliance. Recall that even the Quakers noted that their divestment from the slave trade would not stop the trade as long as other investors and sellers stepped in to meet the demand. So their divestment would leave them worse off, but would not improve slaves’ welfare at all. Generalizing this point, it seems unreasonable and even irrational to refrain from profits by divesting, if the only effect of unilateral divestment is that others reap those profits - while harm to vital interests continue. Moral considerations, so this objection goes, cannot support a requirement of unilateral divestment, since the harm is ‘overdetermined,’ or ‘preempted’ beyond the control of the individual actor. 
Observe that this objection draw on a moral perspective that not only urges consideration of consequences – most plausible views do that – but which seems to exclude all other concerns. On such moral views, bad things are equally bad regardless of how they are brought about or who does them. The fact that I, rather than someone else, contribute to cause this harm; or whether the harm is an intended part of a project or an unintended side effect, are distinctions with no moral difference. On this view, such ‘agent relative restrictions’, unless instrumentally useful, are irrational and indefensible, and should not affect whether I have a moral reason to divest or not. An agent might think that morality requires divestment, but then perhaps only on the basis of a controversial, mistaken theological doctrine
In response, I submit that a broad range of moral theories hold that other aspects than consequences may also be morally relevant. In particular, this holds for the considerations of agency, that it matters who brings these outcomes about. Christine Korsgaard, writing in the Kantian tradition, holds that “the subject matter of morality is not what we should bring about, but how we should relate to one another.”  Korsgaard, C. M., Creating the kingdom of ends. Cambridge, Cambridge University Press,1996, p.275; and see: Kumar, Rahul, "Defending the Moral Moderate: Contractualism and Common Sense." Philosophy and Public Affairs 28, 1999. p. 284.  
The contractualist approach sketched above allows precisely such considerations – recall the formulation that we should be "acting in accord with principles that others (similarly motivated) could not reasonably reject”. �å\12\00”\5CÃwˆ Áwÿÿÿÿ8\00\01\00\0B\09\00\00ZC:\5CDocuments and Settings\5Candreasfloc\5CMy Documents\5Cz-ProCite 5-AF\5CDatabase\5CAF-Main-PC5.pdt\13Scanlon 1998 #23160\00\13\00 Scanlon 1998, p.162. This approach centers on justification of our actions, rather than on their effects. Consider the Principle of Respect for Vital Interests: even though the bad effects on vital interests are important, we have stronger reasons to object to rules that would allow others to bring those harms about, than rules that allow someone to fail to alleviate harms committed by others. Thus I violate the Principle of Respect for Vital Interests only when I bring those harms about. Such a breach is contrary to the contractualist motivation - even if others would have committed the harm had I not). See: Kelly, 2003. 
The upshot for our purposes is that there are apparently plausible normative theories that may require such divestment practices, even under partial compliance when other investors or corporations will continue to harm the vital interests of employees and third parties. These theories, many within a Kantian tradition, cannot easily be dismissed as based on particularly controversial religious world views.
Problems still remain if divestment detracts from other short term strategies, or that it hinders longer term fundamental improvements of the GBS. 
c) A focus on divestment drains attention and other resources from obligations to prevent harm
One important worry is that the practice of divestment might conflict with other moral obligations not addressed in these reflections, such as obligations to protect people against harms by third parties. Consider two such dilemmas. Firstly, there might be tensions between investors’ two alternative strategies, to instruct managers to change policies, and to exit from the corporation. The likelihood of convincing managers to change might diminish if they know that a concerned investor is more likely to chose exit the more stubborn they appear: The plausibility of exit may reduce the impact of investors’ voice. Hirschman, Albert O. Exit, Voice, and Loyalty, Cambridge: Harvard University Press, 1970.  
 
In response, I submit that this hypothesis awaits empirical confirmation – as do alternative mechanisms that may work in the opposite direction. Especially in the present corporate climate, managers of many corporations are concerned to avoid reputation costs, including that of well-publicized, reasoned divestments by credible investors. So strategies of engagement and shareholder dialogues may actually gain impact if they occur in the shadow of credible risks of divestment. 
A second dilemma concerns ‘moral myopia’ or ‘normative fatigue’ that may lead concerned investors to focus their attention and resources unduly on divestment, instead of on shareholder activism, or on efforts to protect vulnerable individuals from harms by others. In response, while the risks of exhaustion and scarce resources are real they are not obviously a greater risk concerning divestment than any other normative requirement. Also, divestment is only one of the obligations that follow from the Principle of Respect for Vital Interests, and this obligation may be less demanding over time. The Principle of Respect for Vital Interests clearly requires changes to the GBS itself. Not only do investors and corporations violate vital interests, but so does the GBS as a whole, regarded as a common project. The only morally defensible response therefore seems to be to seek to modify the GBS, in such ways that it treats all members as moral equals. As co-authors with some influence through our democratic governments and as consumers we have a moral obligation to seek to change the rules that regulate corporations and global trade regimes. If better rules were in place and generally complied with, the need for divestment would diminish or disappear, leaving more resources for other moral obligations.
6 Conclusion
This chapter has laid out a defence for the view that investors have an obligation to exclude corporations from their portfolios, based on human rights conditions. I argued that a justification is available from a broadly ‘Contractualist’ normative perspective that takes account of the impact of globalization on the changing opportunity spaces and obligations of states and corporations. The present world order is one where the role of the state is ‘recalibrated’ Ruggie, 2003.  from one that lays down and sanctions rules, to one where the state’s main task may be to contribute to set credible standards, monitors and adjudicates corporations’ compliance, and to reframe the issues in credible ways. This account does not rely on as controversial religious assumptions as the first case of divestment – that of Quaker refusal to invest in slave ships. To invest in corporations that participate in human rights violations in order maximize profit, is akin to investments in the slave trade of yore. Just as the Quakers in the past, investors and states that refuse to participate in human rights violations today may thereby avoid moral complicity in evil, and at the same time contribute to its eradication. 
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